
JOURNAL OF INTERNATIONAL ACADEMIC RESEARCH FOR MULTIDISCIPLINARY 
Impact Factor 3.114, ISSN: 2320-5083, Volume 4, Issue 9, October 2016 

 

59 
www.jiarm.com 

SURROGACYIN INDIA: RECENT TRENDS 
 

PRAHALAD* 
 

*Ph.D Research Scholar, Department of Laws, Panjab University Chandigarh, India 

 
Abstract 

Surrogacy in India becoming the concern issue these days, because in India surrogacy 

plays an important role of those who does not have the capacity to have her own child. Now a 

day’s India become the best place know for the surrogacy because of so many and one reason 

this is the legality of surrogacy in the country. In 2002 India became the first country to 

legalize commercial surrogacy. By 2012 India had become the ‘surrogacy capital’ of the 

world with surrogacy tourism valued at approximately $500 million annually. But new 

surrogacy (regulation) bill 2016 has banned commercial surrogacy to protect the reproductive 

health of surrogate mother and newly born child. In this paper I will discuss the meaning of 

surrogacy, types, legality and guidelines of surrogacy. 
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Introduction 

Nature has bestowed the beautiful capacity to procreate a life within women and 

every woman cherishes the experience of motherhood. Unfortunately, some women due to 

certain physiological conditions cannot give birth to their own off-spring. The desire for 

motherhood leads them to search for alternative solutions, and surrogacy presents itself as the 

most viable alternative. Advances in assisted reproductive techniques such as donor 

insemination and, embryo transfer methods, have revolutionized the reproductive 

environment, resulting in surrogacy, as the most desirable option. The system of surrogacy 

has given hope to many infertile couples, who long to have a child of their own. Taking 

advantage of the advanced medical facilities, they seek alternative solutions like Artificial 

Reproductive Technology (ART), In-Vitro Fertilization (IVF) and, Intrauterine Injections 

(IUI), in the hope of having a child of their own. 

 

Meaning of Surrogacy 

Surrogacy is an “arrangement in which a woman agrees to a pregnancy, achieved 

through assisted reproductive technology, in which neither of the gametes belong to her or 
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her husband, with the intention of carrying it to term and handing over the child to the person 

or persons for whom she is acting as surrogate; and a „surrogate mother‟ is a woman who 

agrees to have an embryo generated from the sperm of a man who is not her husband, and the 

octet for another woman implanted in her to carry the pregnancy to full term and deliver the 

child to its biological parents(s)”.Surrogacy is a method of production where by a women 

(referred to as surrogate) agree to carry a pregnancy and give birth as a substitute for the 

contracted party. 

 

Types Of Surrogacy:  

Surrogacy is a method of reproduction whereby a woman (referred to as surrogate) 

agrees to carry a pregnancy and give birth as a substitute for the contracted parties. Surrogacy 

may be Natural (traditional / Straight) or Gestational. 

(a)Natural (Traditional/ Straight) Surrogacy: 

In traditional surrogacy the surrogate is pregnant with her own biological child, but 

this child was conceived with the intention of relinquishing the child to be raised by others 

such as the biological father and possibly his spouse or partner and thus the child that results 

is genetically related to the Surrogate mother. The child may be conceived via sexual 

intercourse, home artificial insemination using fresh or frozen sperm or impregnated via IUI 

(intrauterine insemination), or ICI (intracervical insemination), which is performed at a 

fertility clinic. Sperm from the male partner of the 'commissioning couple' may be used, or 

alternatively, sperm from a sperm donor can be used. Donor sperm will, for example, be used 

if the 'commissioning couple' are both female and where the child is commissioned by a 

single woman. 

 

(b) Gestational Surrogacy: 

In gestational surrogacy, a surrogate is only a carrier/female host and is not 

genetically or biologically related to the child. The Surrogate is implanted with an embryo 

that is not her own, and becomes pregnant with a child to which she is not the biological 

mother. After birth, the surrogate relinquishes the child to the biological mother and/or father 

to raise, or to the adoptive parent(s) (in which case, the embryo would have been a donated 

embryo). The surrogate mother may be called a gestational carrier. 
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(c) Commercial Surrogacy: 

Commercial Surrogacy is a form of surrogacy in which a gestational carrier is paid to 

carry a child to maturity in her womb and is usually resorted to by higher income infertile 

couples who can afford the cost involved or people who save or borrow in order to complete 

their dream of being parents. This procedure is legal in several countries including India. 

Commercial surrogacy is also known as ‘wombs for rent’, outsourced pregnancies’ or ‘baby 

farms’. 

 

(d) Altruistic Surrogacy: 

Altruistic surrogacy is a situation where the surrogate receives no financial reward for 

her pregnancy or the relinquishment of the child (although usually all expenses related to the 

pregnancy and birth are paid by the intended parents such as medical expenses, maternity 

clothing, accommodation, diet and other related expenses). 

 

WHY INDIA FOR SURROGACY: many people globally are now choosing India a 

destination for surrogacy. There are many reasons like: 

 The treatment of surrogacy is Economical in India. 

 Indian culture which allows a woman to become surrogate with her internal desire. 

 Easily you can meet a Surrogate mother in India. 

 Legal aspects & law of Surrogacy allow everyone here to avail the surrogacy 

treatment. 

 

LEGALITY OF SURROGACY: In India, Commercial surrogacy has been legal in India 

since 2002.India is emerging as a leader in international surrogacy and a sought after 

destination in surrogacy-related fertility tourism. Indian surrogates have been increasingly 

popular with fertile couples in industrialized nations because of the relatively low cost. Indian 

clinics are at the same time becoming more competitive, not just in the pricing, but in the 

hiring and retention of Indian females as surrogates. Clinics charge patients roughly a third of 

the price compared with going through the procedure in the UK. 

Surrogacy in India is relatively low cost and the legal environment is favorable. In 2008, the 

Supreme Court of India in the Manji’s case (Japanese Baby) has held that commercial 

surrogacy is permitted in India with a direction to the Legislature to pass an appropriate Law 

governing Surrogacy in India. At present the Surrogacy Contract between the parties and the 
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Assisted Reproductive Technique (ART) Clinics guidelines are the guiding force. Giving due 

regard to the apex court directions, the Legislature has enacted ART BILL, 2008 which is 

still pending and is expected to come in force somewhere in the next coming year. The law 

commission of India has specifically reviewed the Surrogacy Law keeping in mind that in 

India that India is an International Surrogacy destination. 

International Surrogacy involves bilateral issues, where the laws of both the nations have to 

be at par/uniformity else the concerns and interests of parties involved will remain unresolved 

and thus, giving due regard to the concerns and in order to prevent the commercialization of 

the Human Reproductive system, exploitation of women and the co modification of Children, 

the law commission has submitted its report with the relevant suggestion: 

The Law Commission of India has submitted the 228th Report on “Need for legislature to 

regulate assisted reproductive technology clinics as well as rights and obligations of parties 

to a Surrogacy.” The following observations had been made by the Law Commission: - 

(a) Surrogacy arrangement will continue to be governed by contract amongst parties, 

which will contain all the terms requiring consent of surrogate mother to bear child, 

agreement of her husband and other family members for the same, medical 

procedures of artificial insemination, reimbursement of all reasonable expenses for 

carrying child to full term, willingness to hand over the child born to the 

commissioning parent(s), etc. But such an arrangement should not be for commercial 

purposes. 

(b) A surrogacy arrangement should provide for financial support for surrogate child in 

the event of death of the commissioning couple or individual before delivery of the 

child, or divorce between the intended parents and subsequent willingness of none to 

take delivery of the child. 

(c) A surrogacy contract should necessarily take care of life insurance cover for surrogate 

mother. 

(d) One of the intended parents should be a donor as well, because the bond of love and 

affection with a child primarily emanates from biological relationship. Also, the 

chances of various kinds of child-abuse, which have been noticed in cases of 

adoptions, will be reduced. In case the intended parent is single, he or she should be a 

donor to be able to have a surrogate child. Otherwise, adoption is the way to have a 

child which is resorted to if biological (natural) parents and adoptive parents are 

different. 
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(e) Legislation itself should recognize a surrogate child to be the legitimate child of the 

commissioning parent(s) without there being any need for adoption or even 

declaration of guardian. 

(f) The birth certificate of the surrogate child should contain the name(s) of the 

commissioning parent(s) only. 

(g) Right to privacy of donor as well as surrogate mother should be protected. 

(h) Sex-selective surrogacy should be prohibited. 

(i) Cases of abortions should be governed by the Medical Termination of Pregnancy Act 

1971 only. 

The Report has come largely in support of the Surrogacy in India, highlighting a proper 

way of operating surrogacy in Indian conditions. Exploitation of the women through 

surrogacy is another worrying factor, which the law has to address. The Law Commission has 

strongly recommended against Commercial Surrogacy. However, this is a great step forward 

to the present situation. We can expect a legislation to come by early 2011 with the passing of 

the Assisted Reproductive Technology Bill aiming to regulate the surrogacy business. 

 

GUIDELINES OF INDIAN COUNCIL OF MEDICAL 2006(ICMR):  

Today commercial surrogacy is still unregulated with no official legislation 

controlling surrogacy. In the absence of government regulation, the Indian Council of 

Medical Research (ICMR) has set ‘national guidelines’ to regulate surrogacy. In short, the 

guidelines help regulate Assisted Reproductive Technology procedures. 

They include the following: 

 Surrogacy arrangement will continue to be governed by a contract amongst parties, 

which will contain all the terms requiring consent of the surrogate mother to bear the 

child, agreement of her husband and other family members for the same, medical 

procedures of artificial insemination, reimbursement of all reasonable expenses for 

carrying child to full term, willingness to hand over the child born to the 

commissioning parent(s), etc. 

 A surrogacy arrangement should provide for financial support for the surrogate child 

in the event of death of the commissioning couple or individual before delivery of the 

child, or divorce between the intended parents and subsequent willingness of none to 

take delivery of the child. 
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 A surrogacy contract should necessarily take care of life insurance cover for surrogate 

mother. 

 One of the intended parents should be a donor as well, because the bond of love and 

affection with a child primarily emanates from biological relationship. Also, the 

chances of various kinds of child-abuse, which have been noticed in cases of 

adoptions, will be reduced. 

 In case the intended parent is single, he or she should be a donor to be able to have a 

surrogate child. Otherwise, adoption is the way to have a child, which is resorted to if 

biological (natural) parents and adoptive parents are different. Legislation itself 

should recognize a surrogate child to be the legitimate child of the commissioning 

parent(s) without any need for adoption or even declaration of guardianship. 

 The birth certificate of the surrogate child should contain the name(s) of the 

commissioning parent(s) only. 

 Right to privacy of donor as well as surrogate mother should be protected. 

 Sex-selective surrogacy should be prohibited. 

 Cases of abortions should be governed by the Medical Termination of Pregnancy Act 

1971 only. 

 

ARGUMENTS ARE FAVOUR THE SURROGACY: 

i. Fulfilling the Deep Seated Wish for a Family: Today up to 10% of American women 

have difficulties getting pregnant. For couples who dream of having their own 

children, infertility is frustrating and stressful. Having children and fulfilling the wish 

for a family with the help of a surrogate mother is therefore a possibility of living out 

that dream. 

ii. Adoption Is not That Easy: Contrary to sensible logic (there are many children in 

need of a home - so adoption should be easy), being allowed to adopt a child is 

difficult and takes a long time. The whole paperwork process along with 

psychological evaluations and waiting list etc. may take many years. 

iii. Surrogate Mothers Are Conscious of Their Choice: Under normal circumstances 

surrogate mothers are very conscious of their decision to carry someone else's child. 

They are well informed and well paid. Most of these women have a positive 

experience and feel satisfied in what they perceive as an altruistic gesture (even 

though they are getting paid). 
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ARGUMENTS ARE AGAINST THE SURROGACY: 

i. Surrogacy is like Prostitution: A typical objection to surrogacy (particularly that of 

commercial surrogacy) is comparing the physical aspects of surrogacy to a form of 

prostitution. In both cases one can view the women as selling physical, intimate, 

bodily services. Selling their bodies and their function for money. 

ii. Surrogacy is a Form of Alienated Labor: This objection borrows its logic from 

Hegel's philosophy of alienated labor. So what's the problem with alienated labor? 

Many people work and are not emotionally attached to the 'product' of their work or 

the work process for that matter. Well, the difference with surrogacy (or prostitution 

for that matter) is that we're talking about physical reproductive labor. Reproduction 

is something that many people believe belong in the private sphere and should be 

surrounded with respect and emotional attachment. According to people against 

surrogacy, women's reproductive capacities should not be used as physical labor and 

the status of a child should not be relegated to that of a commodity. (If you want to 

read more about the ethics of surrogacy and the discussion of alienation, you might 

like this surrogacy article). 

iii. Surrogacy Turn Babies into Commodities: During a pregnancy a woman is supposed 

to bond with her unborn baby. Con speakers claim that surrogacy prevents the mother 

from forming a natural bond to her baby and therefore forces her to emotionally 

detach herself from her pregnancy. Normally the child is the end goal in a pregnancy. 

For the surrogate mother the child becomes the means (as distinct from the goal), for 

something else, namely money. When the child becomes a means, the child is 

commoditized, speakers against surrogacy claim. 

iv. There are so Many Children in Need of a Home - Adoption Is Better for the World: 

Everybody knows that the world is 'overpopulated' and that there are many orphans 

whose parents have died from decease or because of war. There are also many 

children who are living in children's homes because their parents couldn't afford to 

keep them. The argument here is that people have a moral duty to care for the already 

existing children in need of a loving caring family rather than proceed to make new 

babies into an already too crowded world. 

v. Surrogacy is for the Wealthy Only: This objection is one of class. Needless to say 

that surrogacy can be a very expensive affair and it is therefore not an option for those 

of few financial means. However, contrary to myth, many commissioning couples are 
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not rich in the traditional sense but middle class / upper middle class. The surrogate 

mothers are typically, but not always, in the lower income range and therefore a 

typical argument is, "The rich are exploiting the poor!" 

vi. Exploiting Third World Women as Baby Machines: Contrary to many Westerns 

countries, commercial surrogacy is legal in India and many Indian women have 

chosen to become surrogate mothers for Western couples. The typical reason for 

couples choosing Indian surrogate mothers over Western Surrogate mothers is that 

they are cheaper. This was a relatively long list of arguments against surrogacy. Let's 

now turn our attention to the pro arguments in the discussion of the ethics of 

surrogacy. 

 

ISSUES ABOUT SURROGACY IN INDIA: 

New bar surrogacy tourism on foreigner and Indian living board- The proposed draft bill 

currently bans not only foreigner but also Non-Resident Indians and person of Indians origin 

from availing surrogacy facilities in India. This law is another attempt at safeguarding the 

interest of surrogacy mother and their children. Surrogacy will be allowed only for Indian 

couples and not foreigners, the government said in an affidavit in Supreme Court. 

Supreme Court suggest ban on commercial surrogacy- Expressing serious concern over 

Indian becoming a top destination for surrogacy tourism, the Supreme Court suggested a ban 

on commercial surrogacy and directed the government to re-examine the policy to allow 

import of human embargo. 

In the new daft bill, the government has told Supreme Court that it does not support 

‘commercial surrogacy’ that involves exchange of money for anything apart from playing for 

the medical expenses for mother and child. 

After the ban an commercial surrogacy and an foreigners, “With effect from 3rd November, 

2015, the Ministry of Home Affairs vide its Circular No.25022/74/2011-F.I(Vol.III) dated 

3rd November, 2015 has conveyed WITHDRAWAL of granting Medical Visa to Foreign 

Nationals intending to visit India for commissioning of Surrogacy and the provisions 

applicable to OCI/PIO cardholders henceforth. As such, 

No Visa will be issued by any Indian Mission/Post to foreign nationals intending to visit 

India for commissioning surrogacy. 
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No permission will be granted by Foreigners Regional Registration Officers (FRROs) / 

Foreigners Registration Officers (FROs) to Overseas Citizen of India (OCI) cardholders to 

commission surrogacy in India.” 

Allow Single Women as Surrogate, Says the National Commission for Women: The 

National Commission for Women is set to the health minister that single women be allowed 

to become surrogate mother. In the draft bill (governing surrogacy) only married are allowed 

to become surrogate mother. But we felt his restricts the re-productive right of single women.  

All single women, unmarried, divorced or separated should be allow to became surrogate 

mother ‘said by National Commission for Women’ 

Surrogate Mothers May Soon Get Six Months Maternity Leave:  Surrogate and 

commissioning mothers may get six months maternity leave, as per new rules being formed 

by the central government for its women employees. 

For the first time, paternity leave may also be granted in case of surrogacy, according to the 

changes in service rules proposed by the Department of Personnel and Training (DOPT). 

There is no provision at present for any kind of leave for surrogate or commissioning (who 

use surrogates to bear a child) mothers. 

"It is proposed that 180 days maternity leave may be granted to the surrogate as well as 

commissioning mothers, in case either or both of them are government servants. 

"The commissioning mother also requires time for bonding with her child and to take care of 

him or her and hence would also become eligible for child care leave," as per the proposed 

rules. 

Existing norms allow grant of maternity leave to a female government employee for a period 

of 135 days (about four months and 15 days). 

The Centre has also decided to do away with the age limit for child care leave in case of 

disabled children since the requirement of parental care may be more when such a child 

grows older. 

It may, therefore, be allowed for child care leave in the case of disabled children without any 

age limit and women employees can avails 730 days (or two years) of leave for this, the 

proposed rules say. 

At present, child care leave can be granted to women employees having minor children below 

the age of 18 years, for a maximum period of two years during their entire service. Child care 

leave shall not be admissible if the child is 18 years of age or older, as per existing rules. 
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Women employees will also be able to take Leave Travel Concession (LTC) - grant of leave 

and reimbursement of travel tickets for going to home town or to any other place - and to 

leave the headquarters while on child care leave. At present leaving headquarters or availing 

LTC are not permissible during child care leave. 

 

THE SURROGACY (REGULATION) BILL 2016: 

In the past decades, commercial surrogacy has grown tremendously in India. It is 

currently estimated to be a $ 2- billion industry. Before the surrogacy (regulation) bill 2016, 

Supreme Court suggest the ban on commercial surrogacy and surrogacy for the foreigner. 

When the government imposed a ban, foreigners accounted for the 80% of surrogacy birth in 

the country this is because most countries, barring a few such as Russia, Ukraine and some 

U.S states, do not permit commercial surrogacy. Many countries in Europe have completely 

prohibited surrogacy arrangement, both to protect the reproductive health of surrogate mother 

as well as the future of new born child. In 2002 India became the first country to legalize the 

commercial surrogacy. But recently cabinet passed the surrogacy (regulation) bill for 

regulating the issues of surrogacy in India. Following are the key points of the bill: 

It bans commercial surrogacy: The health ministry has proposed to amend the surrogacy 

laws in India because of increase in commercial surrogacy in India. A press statement from 

the health ministry said that India "has emerged as a surrogacy hub for couples from different 

countries", which has spiraled into unethical practices, putting both surrogate mothers and 

their babies at risk. However, instead of putting into place checks and balances for this 

growing industry, the government has proposed simply banning it. 

Foreigner nationals can't get Indian surrogate mothers: The bill effectively bans foreigners 

to seek an Indian surrogate mother. This includes nonresident Indians (NRIs). The Associated 

Press reported that the Indian surrogacy industry is at "around $1billion a year and growing". 

It legalizes surrogacy for infertile Indian Couples: The proposed law allows heterosexual 

married Indian couples with "proven infertility" to try the surrogacy route. This will, by 

omission, keep out any homosexual couples as the law does not cover them, as well as live-in 

partners, and single men and women who might want a surrogate child. 

The length of your marriage matters: You have to be married for at least five years before 

approaching a surrogate mother, according to the proposed legislation. Further, the woman 

has to be between 23-50years of age and the man should be 26-55years old. 
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You can't pay a surrogate mother: If you're a heterosexual married couple who have proven 

infertility, and you find someone who agrees to be a surrogate mother, you can't pay her. You 

can pay for any and all of her medical bills, but that's all. 

You can only approach a close relative for Surrogacy: If you're a heterosexual couple who 

have proven infertility, and you have found someone who agrees to be a surrogate mother 

without payment, you have to make sure that person is a "close relative". 

If you have a child, you can't try for another One: If you have a child already, or you 

adopted a child in the past, you can't approach a surrogate mother. External Affairs minister 

Sushma Swaraj on Wednesday lashed out on celebrity couples who she reprimanded (without 

naming names) for having a surrogate child "even though they have two children, one boy 

and one girl". 

Surrogacy will be allowed only once:If you already have a surrogate child, you cannot 

approach a surrogate mother a second time. And if someone has been a surrogate mother 

once in the past, they cannot do so again. 

Surrogacy regulatory bodies: The government has proposed that it will establish a National 

Surrogacy Board at the central level, chaired by the health minister, and State Surrogacy 

Boards and appropriate authorities in the states and union territories. They will overlook all 

cases of surrogacy and regulate hospitals and clinics that offer this in India. 

 

SUGGESSTIONS AND RECOMMENDATIONS: 

 There should be le registration directly on the subject of surrogacy arrangement 

involving all three parties i.e. surrogate mother, commissioning parents and the child. 

 There is need of right based legal framework for surrogates mothers, as for as the 

ICMR guidelines are not enough. 

 There should be a substantial regulation designed to protect the interest of child. 

 Legal recognition of termination and transfer of parenting rights. 

 It is crucially important to maintain and monitor the anonymity of the surrogate 

mothers. 

 Typically, after the birth the surrogate mother is left without any medical support. It is 

recommended that there should be provision of intensive care and medical checkup of 

their reproductive organ during 3 months after pregnancy. 

 The citizenship right of surrogate baby is also crucial importance. The Indian 

government needs to take a stand in term of conferring the surrogate baby Indian 
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citizenship as she/he is born in the womb of an Indian (surrogate mothers) and in 

India. 

 Health insurance for both surrogate mother and child is essential toa health life. 
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