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ABSTRACT 

In this study, we have tried to discuss some of the important Indian Constitutional 

rights viz., right to life, education, food, health and water, regarding their roles in the context 

of health condition predictors for children. Here, regarding each of selected rights we have 

discussed its related articles, earlier cases and along with that their significance and key role 

in uplifting the health condition of children. Overwhelming evidence obtained in this study 

regarding the health related parameters of children like, high age specific mortality rates, 

school dropout rates, etc., and shows that there is no significant legislation in India in this 

aspect. This study suggests that there is a demand of the current situation to the government 

to consider these issues seriously and review the legislative measures in this aspect also. 
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Food, Right to Health and Right to Water. 

 

1. INTRODUCTION 

As human beings, our health and the health of those we care about is a matter of daily 

concern. Regardless of our age, gender, socioeconomic or ethnic background, we consider 

our health as most basic and essential asset. Ill health, on the other hand, can keep us from 

going to work, from attending to our family responsibilities or from participating fully in the 

activities of our community. By the same token, we are willing to make many sacrifices if 

only that would guarantee us and our families a longer and healthier life. Health is vitally 

important for every human being in the world. Whatever our differences may be, health is our 

most important commodity. A person in bad health cannot really live life to the fullest. 

Health and health care is such a matter of human population that demands its daily concern 

and this issue becomes more serious, especially when population considers only children. 

Children possess certain special physical and mental characteristics for which they need 

special care and treatment. The Governments of every state shall make policies for the 

development of children.  
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In India, the economic and social inequality in the context of child health has been an 

important unsolved problem (Mandal, 2009). It is thus important to reduce, or if possible, 

eliminate the differentials in child health with regard to different socioeconomic groups. In 

order to achieve this goal since independence, the Constitution and Government of India have 

conferred many rights and legislation that are necessary for the betterment of health status of 

children.   

The objective of the present work is to discuss about those Indian constitutional rights which 

are either directly or indirectly related to the health status of children in India. Regarding each 

of the enlisted rights there is three way discussion. Firstly, we discuss about the rights and its 

related articles (if any), secondly, related cases and studies and finally its significance and 

role in relating to the health status of children. To understand the current status of children in 

some of the discussed rights, statistical analyses were done and the obtained results were also 

discussed. Through this work we have tried to depict the threats and options associated with 

current strategies and policies for the betterment of health status of children. 

 

2.  Constitutional Safeguards relating to Indian Children: 

The Constitution of India under its Preamble contains the concept of ‘Social Justice’. 

The principles of Social Justice bring the courts to remove economic inequalities; to provide 

the working people a better standard of living; and for the protection of interests of the 

weaker sections
1
(Bakshi, 2013). The concept of social economic justice as enshrined under 

the Constitution of India and the Universal Declaration of Human Rights (Agarwal, 2015) 

also includes the right to health which is a fundamental human right, as observed by the 

Hon’ble Supreme Court
2
. According to that all of the citizens of India shall get the equal 

justice without any discrimination. The concept of Equal Justice can be fulfilled by following 

the principle of Right to Equality, incorporated under Articles 14 to 18 of the Constitution of 

India. Article 14 deals with the concept of Equality before the law, which means that it is the 

primary duty of the State to provide every citizen of India regarding the treatment of equality 

which must be followed and protected under the sphere of law. When a subclass have been 

created within class by the State action, then it is the violation of the principle of Equality 

before the law enshrined under Article 14 of the Constitution of India, as held by the Hon’ble 

Supreme Court in State of Uttar Pradesh v. Committee of Management
3
. The concept of 

equality before law under Article 14 is a positive concept and in a negative manner such 

principle cannot be applied, as held by the Supreme Court, in State of West Bengal v. St 
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Paul’s Senior Secondary School
4
. So the children are also entitled under Article 14 that like 

other citizens their rights to health are also being protected by the State. Further, Clause (3) of 

Article 15 authorizes the State to enact special laws, including protecting the right to health of 

children also.  

One of the important aspects of Children’s rights in the Indian Constitution is to provide a 

healthy life and the Rights (including the right to equality) which provide this assurance are 

composed of essential human rights like Right to Life, Education, Food, Health and Water.  

Among different rights, these rights were regarded here as a basic but essential human right 

and these five rights were indirectly or directly related to the health status of children. 

1. Right to Life:  The concept of Right to Life under Article 21 has been enshrined under 

Part III as one of the Fundamental Rights of the Constitution of India. It reads as, “No 

person shall be deprived of his life or personal liberty except according to procedure 

established by law.” The Hon’ble Supreme Court in various decisions including in 

Consumer Education and Research Center v. Union of India, (1995) 3 SCC 42, 

declared that the right to health is a part of right to life enshrined under Article 21 of 

the Constitution of India (Agarwal, 2015). This is the constitutional duty of the 

government to provide ‘Right to Health’ and health care facilities as held in, State of 

Punjab v. Mohinder Singh Chawla, AIR 1997 SC 1225, for getting treatment
5
. 

This is one of the important rights for children, which defines the health status of a country 

and is universally recognized. This fundamental law is acting as an indicator of the health 

condition of the country and will be governed by the presence of all other existing rights 

only.  The significance of other rights will lose in the absence of this basic right.  

Generally, the right to life gives an interdiction against the death of a person by another 

intentionally. In context of children, this right saves them from death penalty and equality in 

terms of gender, caste, religion and economical status so that they can effectively protect their 

lives and can survive in a healthy environment and can fight actively against infanticide. This 

right also provides a favorable condition to children so that they can grow and develop 

physically, mentally and socially. The facilities which are discussed regarding children 

should include their health care, a balanced diet and good quality of education along with that 

a healthy environment for their growth. Since children are the most vulnerable part of the 

population, therefore, this right provides them a two dimensional protection. Firstly, by 

protecting them at birth and childhood, and secondly by providing them the facility to survive 

and develop appropriately. 
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This right discusses about the responsibility of the countries regarding their children beyond 

their parents, to ensure that they get a healthy and normal life under all circumstances so that 

a bright future can be built-up.    

For better understanding about the requirement of modification in the right to life in the 

context of children, age specific mortality rate (ASMR) per 1000 for different years (2001-

10), of different age groups of children are depicted below. Here, along with pattern of 

variations in ASMRs for different genders for different years, different in ASMR of female 

and male are also discussed. Figure 1.1 and 1.2 of female and male ASMR respectively, 

depicts that the death rate of children of both sexes is very high in the age group 0-4 as 

compared to other age group 5-19 years.   Figure 1.3 of the differences in ASMR shows that 

there is a high death rate of girl children in the age group 0-4 and 15-19 years as compared to 

boy children. Compare to other below 50 years of age-groups of population as discussed by 

Pathak and Verma (2013) still this 0-4 age group ASMRs are comparatively higher in India. 
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Source: Sample Registration System (various years), Office of the Registrar General, India. 

Figure 1:  Age specific mortality of (1.1) Female (1.2) Male and (1.3) Difference between 

them for the period of 2001-10. 

The role of next, right to education can be understood through Aristotle’s quote "a healthy 

body has a healthy mind". Healthy minds always help in the development and well being of 

society. This right plays a key role to obtain a proper direction of these growing minds so that 

they help in the development and growth of the nation. Education is related to the 

development, public good and being the part of social responsibility which is being inherited 

from generations to generations. In the year 1968 and 1986, the first and second National 

Policy on Education (NPE) came into force and was revised marginally in 1992. There is a 

need of funding, of primary as well as higher and technical education, for a long term, based 

on sound principles, for the country’s development
6
.  

2. Right to Education:  The Right to Education previously was only incorporated in the 

sphere of Part IV of the Constitution of India, which deals with the Directive 

Principles of State Policy under Articles 41 and 45. Article 41 reads as, “Right to 

Work, to education and to public assistance in certain cases.- The State shall, within 

the limits of its economic capacity and development, make effective provision for 

securing the right to work, to education and to public assistance in cases of 

unemployment, old age, sickness and disablement, and in other cases of undeserved 

want.” While Article 45 commits, “Provision for early childhood care and education 

to children below the age of six years. - The State shall endeavor to provide early 

childhood care and education for all children until they complete the age of six 

years”
7
.  The Supreme Court, interpreted right to education as having the same status 

as a right to life enshrined under Article 21 of the Constitution of India (Bajpai, 

2010), in Bandhua Mukti Morcha v. Union of India
8
.  The State shall take steps to 
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provide free education up to 14 years of age, but is not bound to provide so due to 

economic incapacity to provide free education after 14 years of age (Bakshi, 2013; 

Khan, 2015), as held by the Hon’ble Supreme Court in a landmark judgment in Unni 

Krishnan, J.P. and Others v. State of Andhra Pradesh
9
. 

But after insertion of the Constitution (Eighty-sixth Amendment) Act, 2002, Article 21A has 

been enacted which deals with the Right to Education, and now the right to education has 

become the part of Fundamental Rights under Part III of the Constitution of India. So now, 

this is the obligation of the State to provide free and compulsory education to all children in 

the 6-14 years of age by enacting law
10
. If such obligation is not fulfilled by the 

Governmental authorities, then it tends to the infringement of children’s fundamental rights 

(Bakshi, 2013), as held by the Apex Court in Environmental and Consumer Protection 

Foundation v. Delhi Administration
11
. The right to safe education has been interpreted in the 

light of the right to education provided under Article 21A (Bakshi, 2013), by the Hon’ble 

Supreme Court in Avinash Mehrotra  v. Union of India
12
. The Parliament, in pursuant to 

fulfill its obligation provided under Article 21A, has enacted a statute known as – The Right 

of Children to Free and Compulsory Education (RTE) Act, 2009 (Sinha, 2015) which came 

into force on 1
st
 April 2010

13
. Further, Seventh Schedule of the Constitution of India under 

List I- Union List (Entries- 64 and 66) and List III- Concurrent List (Entries- 25 and 39); 

Eleventh Schedule under Entries- 17, 18, 19 and 20); and Twelfth Schedule in Entry-13, 

empowers the Parliament, the Parliament and State Legislatures (Both) and Local Self-

Governments (i.e., Panchayats and Municipalities) enact the law with respect to education. 

The principle of equality can be achieved by the active role played by both school and society 

in the field of child education to fulfill the India to be a part of democratic society
14
. 

Education is the part of Concurrent List, both the Central and State Governments shall take 

initiatives to improve the quality of education for the betterment of all. The following 

Schemes \ Programmes are initiated by the Government of India in the field of education:  

a. Operation Black Board (OBB); 

b. Lok Jumbish Project; 

c. Strengthening of Teacher Education; 

d. Mahila Samikhya; 

e. Education Guarantee Scheme and Alternative and Innovative Education (EGS and 

AI); 

f. District Primary Education Programme (DPEP); 
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g. Kasturba Gandhi Balika Vidyalaya (KGBV); 

h. Model Schools; 

i. Mid day Meal Scheme (MDM); 

j. SCHEME FOR Providing Quality Education for Madrasas (SPQEM); 

k. Infrastructure Development in Minority Institutions (IDMI); 

l. Sarva Shiksha Abhiyan (SSA); 

m. Rashtriya Madhyamik Shiksha Abhiyan (RMSA); 

n. Rashtriya Uchchatar Shiksha Abhiyan (RUSA).                                                                    

A Special Scheme under above KGBV is launched to restrain the dropped-out girls at 

primary level and to provide a residential facility for such girls under the Sarva Shiksha 

Abhiyan (SSA) Scheme
15
. The scheme of Sarva Shiksha Abhiyan (SSA) provides for, free 

and compulsory elementary education to all children from the six to fourteen years of age by 

2010, school infrastructure and quality development in children in the field of education, 

under this scheme, the Mid Day Meal scheme is also enforced
16
. The above Schemes and 

Programms brings to fulfill the goal of “access to schooling facility” followed by educational 

and social access. Now, the Department of Women and Child Development (DWCD) works 

for the Early Childhood Care and Education (ECCE), while some State Governments have 

opened pre-primary, wing in their primary schools for providing pre-school facility under the 

aegis of the Education Department, which are one third as compared to Anganwadi facility
17
.  

With above all there is need to assess and check the health of the education system as per 

recommendation of National Evaluation Organization (NEO), constituted under the National 

Policy on Education (NPE)-1986
18
. There is a need of setting up of a schooling system where 

various programms relating to education as well as health should be created and that health 

promoting school will try to create a “Joyful and Happy” environment which brings the 

overall development of the personality of children
19
.  

This right discusses about the responsibility of the teachers (Muchhal and Ram, 2016) 

regarding their children, to ensure that they get a tobacco free (Reddy et.al 2012) and healthy 

environment in schools.    

Since, condition of health status can be predicted by the level of education, therefore, more 

the education of children better their health is likely to be. Education is found to be a highly 

correlated and strongly influences the health conditions discussed by Cutler and Lleras-

Muney (2006). It is also discussed in the literature of Lantz et.al (1998) that lower the 

education level higher is the risky health status, such as smoking, being overweight, or 
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having a lower level of physical activity. Because of these reasons right to education also 

related with health status of children.  Despite of this significance of education in the health, 

Indian legislation rarely makes reducing the number of students who drop out of school in 

different stages of education as a priority. To be acquainted with the percentage of School 

Dropouts by Level of Education during 1980-2010 in India is depicted in Figure 2. The figure 

shows that the percentage of dropouts at primary (I-V class), elementary (I-VIII) and upto 

secondary (I-XII) level from 82.5, 72.7 and 58.7, respectively in year 1980-81 decreases to 

49.3,40.6 and 27.0 respectively in year 2009-10. But this plot also emphasized that the 

current percentage of school dropouts is still very high which implies that a significant part of 

the population is still exposed to various risks of the health problems.   

 

Sources: Educational Statistics at a Glance, 2011: Ministry of Human Resource 

Development, Government of India website (http://mhrd.gov.in/statistics_data?tid_2=157, 

accessed on 5 July 2013); Statistics of School Education (2009–10; 2010–11), Ministry of 

Human Resource Development, Government of India website 

(http://mhrd.gov.in/statistics_data, accessed on 5 July 2013). 

Figure 2: Percentages of school dropouts in India at different level of education during 1980-2010.  

3. Right to Food:  Article 47 of the Constitution of India articulates a duty upon the 

State to raise the nutritional level, standard of living and to improve the health of 

people and hence various policies can be made by the government to protect and 

improve the health of children also. In a similar way the Seventh Schedule under List 

III (i.e., Concurrent List- the subject matter upon which both Parliament and any State 

Legislature have power to enact law which has been enumerated under this List
20
.  It 

contains a total of 47 subjects.) of Entry 18 empowers the Parliament and State 

Legislature to enact laws on “adulteration of foodstuffs and other goods”. Similarly, 
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Entry 33
21
 stated as “Trade and Commerce in, and the production, supply and 

distribution of, - (b) foodstuffs, including edible oilseeds and oils” under which law 

can be enacted by the above both Governments. Further, under the 7
th
 Schedule, List 

I, the Parliament has exclusive power to make laws on the Union List
22
 with respect to 

salt as provided in Entry 58, read as “Manufacture, supply and distribution of salt by 

Union agencies, regulation and control of manufacture, supply and distribution of salt 

by other agencies”. Further, the Hon’ble Supreme Court has interpreted and 

recognized that the right to food being a part of the right of life enshrined under 

Article 21 of the Constitution
23
. 

Implementation of earlier discussed rights of life and education becomes fail in cases of a 

country if their peoples are not getting sufficient food. In this regards, if the considered 

population is of children and they are deprived of sufficient and proper food and nourishment 

then earlier discussed rights become inadequate. Therefore, the right to food guaranteed 

access of healthy food to each individual regularly. For the consideration of the significance 

of this right some important aspect of food security is discussed below, 

i) Sufficient quantity of food must be available for the whole population,  

ii) To support the accessibility of food at all so that they can procure their nourishment 

iii) Food should always be accessible and available in all circumstances. 

iv) Food must be consumable, hygienic and should contain all required ingredients.   

4. Right to Health: The term ‘Health’ as defined by WHO includes not only includes only 

absence of disease but the concept of social well-being has also been its part
5
. 

Everyone has the right to the enjoyment of the highest attainable standard and of 

physical and mental health
24
. The Right to Health has not been provided under the 

Constitution of India as a Fundamental Right. But it is a part of the Directive 

Principles of State Policy (DPSP) provided under Articles 39(e) & (f), 42, 45 and 47of 

the Constitution of India
25
.    

Article 45. Provision for early childhood care and education to children below the age 

of six years. – The State shall endeavour to provide early childhood care and 

education for all children until they complete the age of six years
26
.  

Article 42. Provision for just and humane conditions of work and maternity relief.- 

The State shall make provision for securing just and humane conditions of work and 

for maternity relief. 
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Article 47. Duty of the State to raise the level of nutrition and the standard of living 

and to improve public health. –The State shall regard the raising of the level of nutrition and 

the standard of living of its people and the improvement of public health as among its 

primary duties and, in particular, the State shall endeavour to bring about prohibition of the 

consumption except for medicinal purposes of intoxicating drinks and of drugs which are 

injurious to health.  

Further, Article 246 read with Seventh Schedule in List- II (State List ) the State 

Legislature, under Entry 6, is empowered to enact law on the “Public health and sanitation, 

hospitals and dispensaries”. Again, List III (Concurrent List) of the Seventh Schedule, 

empowered the Parliament and State Legislatures to make laws on medical professions also
27
 

with respect to prevention of the extension  of  infectious or contagious diseases or pests 

affection men from, one State to another, as provided under Entry 29 of the List III which 

authorizes to make provisions regarding “vital statistics including registration of births and 

deaths”. 

Article 243G of Part IX
28
 empowers the State Legislature to endow the Panchayats by 

law with powers, authority and responsibility with respect to preparation and implementation 

of plans and schemes for economic development and social justice, with respect to the 

matters listed in the Eleventh Schedule. The Panchayat, under Entry 23 of the Eleventh 

Schedule, is empowered to make plans and schemes regarding the “Health and sanitation, 

including hospitals, primary health centers and dispensaries”. 

Again Part IXA
29
 of the Constitution of India under Article 243W, authorizes the 

State Legislature by law to provide the municipalities with such powers, authority and 

responsibilities, with respect to prepare and implement the plans and schemes for the 

economic development and social justice, on the matters listed in the Twelfth Schedule, as 

provided under Entry 6 with respect to Public health, sanitation conservancy and solid waste 

management” and under Entry 16 for “vital statistics including registration of birth and 

deaths”.  

So, the Constitution of India under Articles 243G and 243W not only deals with the 

enactment of laws and schemes, including child health, hospitals, etc., but it also authorizes 

the State Legislatures to empower the Panchayat and Municipalities to enforce those schemes 

and plans also. 

 The Hon’ble Supreme Court of India held that, right to health is a fundamental human right 

incorporated under the Constitution of India
30
 and further held, that Article21, imposes a duty 
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upon the Governmental hospital to provide medical treatment in time, in Paschim Banga 

Khet  Mazdoor Samity v. State of West Bengal
31
 , to achieve the goal of right to health as a 

Fundamental Right
32
 . The Supreme Court  of India, in Parmananda Katara v. Union of 

India
33
, held that all the doctors either of private or government hospitals owes the 

professional mandatory duty  to provide medical assistance as early to save and preserve the 

life of an injured person, without waiting for legal formalities.  in the case of Consumer 

Education and Research Centre v. Union of India
34
, the Hon’ble Supreme Court  recognized 

that  right to health and medical care as a fundamental right enshrined under Article 21 of the 

Constitution of India. And further, the Apex Court in Vincent Parikurlangara v. Union of 

India
35
, held that the Right to health, as enshrined under Article 21, is treated to be as 

Fundamental Right to live with human dignity and to maintain and improve the public health 

and this is the duty of the State to provide the conditions necessary for good health and to 

fulfill the criteria of a welfare State. The Hon’be Supreme Court, in Kirloskar Brothers Ltd. 

v. Employees’ State Insurance Corpn
36
., held that the right to health is a part of workmen’s 

fundamental  right
37
. The Supreme Court in various cases, including in State of Punjab v. 

Mohinder Singh Chawla
38
,  held that “the right to health” is a part of the right to life 

enshrined under  Article 21 of the Constitution of India. Further the right to health cannot be 

achieved by “deprivation of sleep”, and any such disturbance results the violation of “basic 

human rights”, which is a part of fundamental  freedom enshrined under Article 21, and sleep 

is the basic needs of life, as held in Ramlila Maidan v. Home Secretary, Union of India
39
,.  

Since children are the most vulnerable part of the population with high risk to get ill and 

health complications. Therefore, this right to health is more vital for them. In a building of 

productive and dynamic society, children play a significant role and is possible if they are 

spared from different diseases and get a good health to become a healthy adult. From the 

implementation point of view, health of children demands more care. As the change in age of 

children exposed to different types of health problems and diseases like newborns are 

exposed to various infectious diseases, infant and child mortality rates, and malnutrition 

discussed by Verma and Sadhu (2016), teenager are exposed to drug abuse and alcohol, and 

mental and sexual health problems. Because of these reasons an appropriate health care 

should be provided legislatively so that every child attains a healthy adulthood.      

5. Right to Water: Water is one of the important facet of human life, The Constitution 

of India, under Article 246(3) empowers the State Legislature to enact laws on the 

matters provided in List II (State List) of the Seventh Schedule to make laws on – 
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“water, that is to say, water supplies, irrigation and canals, drainage and 

embankments, water storage and water power subject to the provisions of  Entry 56 of 

List I”
40
. Further the State Legislature can provide the authority, powers and 

responsibility to Panchayat under Article 243G of Eleventh Schedule to prepare and 

implement the schemes and plans with respect to “Drinking water” as per Entry 11 

while to the Municipalities under Article 243W of the 12
th
 Schedule under Entry 5 to 

make and enforce the schemes and plans for “water supply for domestic, industrial 

and, commercial purposes”. The  Hon’ble Supreme Court in Dr. B. L. Wadehra v. 

Union of India
41
, held that right to enjoyment of pollution-free water is a part of right 

to life enshrined under Article 21 of the Constitution of India. In this the Supreme 

Court has recognized right to get the pollution free water and air also in various 

including in Subhas Kumar v. State of Bihar
42
. So for getting the good health of a 

child a clean and germ free water must be supplied to every child. 

In the development process of children water is very essential. It is to be emphasized here 

that the source and quality of food and water matter in the developmental process.  Since, a 

demand of water is more in infants than that of young children and is much more than that of 

adults, therefore, its deficiency causes dehydration problem which hinders the physical and 

mental development of children.  In addition, of the right to water, right to education also 

discuss about the duty of the academic institutions to provide safe water, adequate sanitation 

and sanitary toilets in their institutes. Unsafe water, dirty sanitation and lack of proper toilets 

in school are among various factors which are responsible for the higher rate of school 

dropouts since they increase the risk of getting ill.      

 

3. CONCLUSION:    

In this study an attempt has been made to visualize the significance of different 

constitutional rights in relation to child health. It is found that each of the discussed rights has 

a significant and close consideration to the child health. But the obtained results of earlier 

work of Verma and Sadhu (2016), ASMRs and percentage of school dropout at different 

levels suggest that   there is a meagerness of sufficient legislations in India to protect child 

health. It shall be the responsibilities of not only to enact, the various laws by the 

governments relating to the child survival, health and development, but there is also need to 

enforce those statutes through instrumentalities and agencies of the Government. The 

Government should take the initiative to aware and conscious the child and the society 

regarding the health related rights of the children through various schemes and plans 
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followed by their practical implementation and monitoring  to build the future of the nation to 

protect the child health and overall development of children. It only can be achieved by 

incorporation of health related rights from the very beginning of elementary education in the 

school curriculum and general awareness programmes. The right to child health has not been 

provided under Part III as Fundamental Rights but has been recognized as Directive 

Principles of State Policy under Part IV of the Constitution of India.  But the Hon’ble 

Supreme Court through liberal interpretation has played a pivotal role and recognized health 

relating right as being as a part of right to life under Article 21 by various judicial 

pronouncements. So, the Government should take initiative to put child health under the part 

of Fundamental Right .   

Hence, there is a need of sufficient legislative enactments followed by implementation of 

those statutes by enforcement agencies with legislative intend to protect and improve child 

health.  A Special Court, is further needed to be constituted, having jurisdiction to take 

cognizance against violation of child rights including their right to health which can be 

redressed within the shortest duration of time. It is further needed to enact laws relating to 

public health, including child health by following the principle of harmonious construction 

between Fundamental Rights and Directive Principles of State Policy enshrined under Part III 

and Part IV of the Constitution of India. The legislature should try to amend the Constitution 

under the procedure laid down under Article 368 and bring  child health as a status of 

fundamental right as previously held in case of right to education under Article 21A to 

protect and improve the child health.  
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