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ABSTRACT 

 As a general proposition every person who is sui juris may appoint an agent for any 

purpose. Section 183 and 184 of the Indian Contract Act provide the capacities of Principal 

and Agent respectively. The general rule is that if acting in one’s own right and in one’s own 

behalf, the person may lawfully delegate to an agent.  However, by the express terms or 

necessary effect of the act, an authority which is conferred, or a duty which is created by 

statute may be required to be performed by the person only who is named as to demand a 

personal execution.  There should be an express enactment or necessary implication, which 

limits the common law right of any person who is sui juris to appoint an agent to act on one’s 

behalf. The principal may be either a natural person or an artificial one. If a person is 

appointed a general agent, the principal is bound by his acts.  However, an agent constituted 

for a particular purpose and under a limited and circumscribed power cannot bind the 

principal by any act in which he exceeds his authority. When one knowingly and without 

dissent permits another to act as his agent, the capacity will be conclusively presumed.  The 

agent’s capacity to have rights or be subject to duties and liabilities is not necessary.  

Moreover, the resulting relations between the principal and third persons are not affected by 

the fact that the agent would be incapable of affecting his own legal relations by the 

performance of an act done on his own account similar to that done for the principal. 

 

KEYWORDS: Agency, Capacity, Relationship, Necessity, Ratification 
 

INTRODUCTION 

The section lays down that an agent is – 

a) A person (The word “person” is wide enough to include an artificial person provided such 

artificial person is recognized as person in the eye of the law) 

b) Employed (The term “employed” is wide enough to include- 

1) An express employment, whether by the principal himself, or by a person duly authorized 

by the principal to make such employment. L, a person having power to employ the agent on 

behalf of the principal; 
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2) An employment by implication, whether from the conduct of the parties, or from the 

situation of the parties, or from the necessity of the case; 

c) To do any act for another, or  to represent another in dealings with third persons. 

Agency can be created in a variety of ways. The three principle ones are express agreement; 

implied agreement; and operation of law. The agent may be appointed generally, to make 

contracts on behalf of the principal in a range of situations, or simply to act in connection 

with one particular project. 

Subject to the limitations indicated by Lamb & Sons v Goring Brick Company, [2] there are 

no particular problems with this way of creating agency. No special formalities are required, 

and the agreement does not even need to constitute a contract. Even where the agent has the 

power to make agreements in writing (such as contracts for the sale of land), the appointment 

does not have to be in writing. The one exception to this is where the agent is to have power 

to execute a deed, for example, a conveyance of land. In that situation, the agency itself must 

be created by deed, generally known as a power of attorney. 

As regards implied agreements to create agency, the courts here profess to be looking for the 

intentions of the parties, and if they think that they intended to create an agency relationship, 

then that will be given effect. As is usual in contract law, the intention will be determined by 

an objective consideration of what the parties have said or done. We have already noted one 

situation where the courts implied agency, that is, in New Zealand Shipping Co v 

Satterthwaite. It may well be thought, however, that although the parties probably did intend 

that the stevedores should be able to take the benefit of the exclusion clause, it is much more 

dubious whether they intended to achieve this by means of the concept of agency. A similar 

pragmatic approach to the implication of agency may perhaps also be seen in Heatons 

Transport (St Helens) Ltd v Transport and General Workers Union, [3] where shop stewards 

were deemed to be agents of the union, and thus rendered the union responsible for their 

unlawful continuance of industrial action. 

Agency can also be imposed by law, irrespective of the intentions of the parties in three ways, 

that is, by statute, by necessity, or from cohabitation. 

An example of agency created by statute is to be found in S. 56(2) of the Consumer Credit 

Act 1974, which has the effect of making a dealer who negotiates with a customer to arrange 

a credit transaction, such as a hire purchase arrangement, the agent of the finance company 

for the purpose of such negotiations. This reversed the common law position as stated in Bran 

white v Worcester Works Finance, [4] which made the dealer the agent of the customer. 
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Agency of necessity arises chiefly in relation to shipping contracts. Thus, if a cargo is in 

danger of perishing, the master of the ship will have the power to sell it, or even jettison it. [5] 

Similarly, if the ship itself is in urgent need of repairs, the master may incur expenses towards 

this, or even sell the ship to raise the money to carry out the work. [6] 

The Court of Appeal’s decision in IndustrieChimiche Italia Centrale and Cerealfin SA v 

Alexander G Tsavliris Maritime Co, The Choko Star[7]emphasised the exceptional nature of 

agency of necessity, and the fact that it would only arise where the ‘agent’ was unable to 

receive instructions from the ‘principal’. Modern communications make it rare that such 

instructions will be unobtainable, and thus the scope for this type of agency seems greatly 

reduced. 

Agency from cohabitation is presumed wherever a man and woman are living together in a 

household as was decided in Debenham v Mellon[8], whether or not they are married. It will 

entitle the woman to pledge the man’s credit in order to purchase ‘necessaries’. In Miss Gray 

Ltd v Earl Cathcart[9] the presumption was said to be rebuttable by the issue of an express 

warning to traders; by the fact that the woman was already adequately supplied, or had a 

sufficient allowance, or had been specifically forbidden to pledge the man’s credit; or if the 

order was extravagant. Given these limitations, the practical application of this type of 

agency seems as limited as it is outdated in social terms. 

The mere fact that a person offers advice or writes letter to another in matters of business 

does not establish the relationship of agency. Similarly a direction by a person to another to 

pay certain money to a third person cannot make the person direct agent of the person giving 

the direction. Where the goods taken from the ship of the plaintiffs by defendant 2 were 

received by defendant 1 and dealt with by him. It was held that these facts were sufficient for 

an inference in law that defendant 2 was an agent of defendant 1. Mere undertaking to pay the 

rent due to the zamindar does not make him a cestuique trust or the tenure-holder an agent for 

him. K was employed by the plaintiff to invest money on his behalf and to represent him in 

dealings with the debtors. K’s later conduct showed that he entered into transaction on behalf 

of the plaintiff. Held that the position of K was that of an agent of the plaintiff. To establish a 

relationship of principal and agent between two persons it is not necessary that there should 

be any formal agreement expressly made for the purpose. 

Creation of the Agency Relationship 

The agency relationship can be created by the following ways:  
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A. By agreement (expressly)  

B. By operation of law (constructively or impliedly). 

C. By estoppels 

D. By necessity 

E. By ratification 

A. Agency Created by Agreement 

Most agencies are created by contract. Thus the general rules of contract law govern the law 

of agency. But agencies can also be created without contract, by agreement. Therefore, three 

contract principles are especially important: the first is the requirement for consideration, the 

second for writing and the third concerns contractual capacity. 

i) Consideration 

Agencies created by consent-agreement-are not necessarily contractual. It is not uncommon 

for one person to act as an agent for another without consideration. For example, Abe asks 

Byron to run some errands for him: to buy some lumber on his account at the local 

lumberyard. Such a gratuitous agency gives rise to no different results than the more common 

contractual agency. 

ii) Writing 

Most oral agency contracts are legally binding; the law does not require that they be reduced 

to writing. In practice, many agency contracts are written to avoid problems of proof. And 

there are situations where an agency contract must be in writing: (1) if the agreed-on purpose 

of the agency cannot be fulfilled within one year or if the agency relationship is to last more 

than one year; (2) in many states, an agreement to pay a commission to a real estate broker; 

(3) in many states, authority given to an agent to sell real estate; and (4) in several states, 

contracts between companies and sales representatives. 

Even when the agency contract is not required to be in writing, contracts that agents make 

with third parties often must be in writing. Thus Uniform Commercial Code specifically 

requires contracts for the sale of goods for the price of five hundred dollars or more to be in 
writing and “signed by the party against whom enforcement is sought or by his authorized agent.” 

iii) Capacity 

A contract is void or voidable when one of the parties lacks capacity to make it. If both 

principal and agent lack capacity-for example, a minor appoints another minor to negotiate or 

sign an agreement-there can be no question of the contract’s voidability. But suppose only 

one or the other lacks capacity. Generally, the law focuses on the principal. If the principal is 

a minor or otherwise lacks capacity, the contract can be avoided even if the agent is fully 
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competent. There are, however, a few situations in which the capacity of the agent is 

important. Thus a mentally incompetent agent cannot bind a principal. 

B. Agency Created by Operation of Law 

Most agencies are made by contract, but agency also may arise impliedly or apparently. 

i. Implied Agency 

In areas of social need, courts have declared an agency to exist in the absence of an 

agreement. The agency relationship then is said to have been implied “by operation of law.” 

Children in most states may purchase necessary items such as food or medical services on the 

parent’s account. Longstanding social policy deems it desirable for the head of a family to 

support his dependents, and the courts will put the expense on the family head in order to 

provide for the dependents’ welfare. The courts achieve this result by supposing the 

dependent to be the family head’s agent, thus allowing creditors to sue the family head for the 

debt. 

Implied agencies also arise where one person behaves as an agent would and the “principal,” 

knowing that the “agent” is behaving so, acquiesces, allowing the person to hold himself out 

as an agent. 

ii. Apparent Agency 

Suppose Arthur is Paul’s agent, employed through October 31. On November 1, Arthur buys 

materials at Lumber Yardas he has been doing since early spring-and charges them to Paul’s 

account. Lumber Yard, not knowing that Arthur’s employment terminated the day before, 

bills Paul. Will Paul have to pay? Yes, because the termination of the agency was not 

communicated to Lumber Yard. It appeared that Arthur was an authorized agent. This is the 

Apparent Agency. 

C. Agency by estoppel or ostensibleauthority 

If the principal has so acted as from his words or conduct to lead another to believe that he 

has appointed a person X to act as his agent or that X has authority from the principal and X 

purports to act as the principal's agent, principal will generally be estopped from denying 

agent's authority though in fact no agency really existed. The agent in this situation is said to 

have apparent or ostensible authority.  

Spiro v Lintern[10] 

 the owner of a house asked his wife to put it into the hands of estate agents with a 

view to sale  



JOURNAL OF INTERNATIONAL ACADEMIC RESEARCH FOR MULTIDISCIPLINARY 
Impact Factor 1.393, ISSN: 2320-5083, Volume 1, Issue 10, November 2013 

 

122 
www.jiarm.com 

 she had no authority to instruct the estate agents to enter into a binding contract of 

sale but a contract was made, signed by the plaintiff as purchaser and by the estate 

agent `as agent for the vendor 

 subsequently, the owner treated the plaintiff as the purchaser, allowing him to engage 

a builder to carry out repairs on the house, but the owner refused to complete 

 the Court of Appeal held that when the owner learned that the plaintiff believed the 

owner was under a binding obligation to him, the owner was under a duty to disclose 

the non-existence of that obligation 

 failure to disclose that his wife had acted without authority amounted to a 

representation by conduct that she had that authority and the owner was Estopped 

from asserting that the contract had been entered into without authority 

 the plaintiff was entitled to specific performance of the contract  

Freeman and Lockyer v Buckhurst Park Properties (Mangal) Ltd [11] 

One of the four directors of a company formed to develop certain property, contracted to 

engage a firm of architects, to apply for planning permission for the property. The company's 

articles provided that a quorum of the board was four and that a managing director might be 

appointed, but this was never done. To the knowledge of the board, K acted as if he were 

managing director. It was held that the company was liable for fee claimed by architects for 

work they have done. The act of engaging architects was within the ordinary scope of a 

managing director of a proper company. The architects did not have to enquire.  

D. Agency by Necessity  

The agency of the deserted wife, the agency arising from cohabitation etc., is known by the 

nomenclature of agency of necessity. Friedman agency, suggests that the expression 

“presumed authority” can usefully and properly be employed to describe this type of agency 

because the authority is one presumed by the law. This expression clearly distinguishes the 

authority of the agent in this instance from both the implied authority and the apparent 

authority of the other agents. The so called agent of necessity is very much like the 

negotiorumgestor of Roman Law though in English Law this person has been treated as no 

better than a mere meddler or volunteer having consistently been refused any regard for his 

beneficial services. Thus, a finder of a dog fed in for twenty weeks, the cost of which he 

claimed from the owner, when the latter appeared but the claim was unsuccessful. The wife's 

right to the necessaries to support herself and her family. The only justification for treating 

the wife as an agent is a procedural one to allow the husband to be sued on contract. Doctrine 
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of Agency of necessity is both a marginal and a motley subject. Bowstead Agency defines 

agency of necessity thus: It arises by operation of law in certain cases where a person is faced 

with an emergency in which the property or interests of another are in imminent jeopardy and 

it becomes necessary in order to preserve the property or interests to act for that person 

without authority. The term “agency of necessity” covers a number of cases which 

analytically are of different types. They are commonly tested together because somewhat 

similar principles regarding emergencies apply to them. The courts have not usually 

distinguished between the different types of cases which has prevented clarification of the 

law in the area. The traditional cases are those of the shipmaster in an emergency and the 

acceptor of a hill of exchange for the honour of the drawer. Bowstead distinguishes between 

Relation of two types of agency of necessity: one whereby a person not previously an agent is 

constituted agent for another: and cases of necessaries whereby a person already an agent is 

in the circumstances, given by law, a further or extended authority to deal with the 

emergency. It is difficult to find a clear case belonging to the former category. 

E. Agency by Ratification 

A person may act on behalf of another without his knowledge or consent. Later on such 

another person may accept the act of the former or reject it. If he accepts the act of the former 

done without his consent, he is said to have ratified that act and it place the parties in exactly 

the same position in which they would have been. The former had later’s authority at the time 

he made the contract. Likewise, when an agent exceeds the authority bestowed upon him by 

the principal, the principal may ratify the unauthorized act. Under the following 

circumstances an agent in personally liable. 

i. When he represents that he has authority to act on behalf of his principal, but who 

does not actually possess such authority or who has exceeded that authority and the 

alleged employer does not ratifies his act. Any loss sustains by a third party by the act 

of such a person (agent) and who relies upon the representation is to be made good by 

such an agent. 

ii. Where a contract is entered into by a person apparently in the character if agent, but in 

reality on his own account, he is not entitled to required performance of it. 

iii. Where the contract expressly provides for the personal liability of the agent. 

iv. When the agent signs a negotiable instrument in his own name without making it clear 

that he is signing as an agent. 
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v. Where the agent act for a principal who cannot be sued on account of his being a 

foreign Sovereign, Ambassador, etc. 

vi. Where the agent works for a foreign principal. 

References  

1.  S. 182 of Contract Act, 1872 

2.  [1932] 1 KB 710 

3.  [1973] AC 15; [1972] 3 All ER 101. 

4.  [1969] 1 AC 552; [1968] 3 All ER 104. 

5. The Gratitudine[1801] 3 Ch Rob 240; 165 ER 450. 

6. Gunn v Roberts [1874] LR 9 CP 331. 

7. [1990] 1 Lloyd’s Rep. 516. 

8. [1880] 6 App Cas 24. 

9.  [1922] 38 TLR 562. 

10. [1973] 3 AER 319 

11. [1964] 1 AER 630 

 

 
 
 
 
 
 
 
 
   
 
 


