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ABSTRACT 

Armed conflict is an old existing phenomenon which is right from antiquity and its 

occurrence in international relations remains inevitable. The term armed conflict has been 

given jurisprudential interpretation with certain basic criteria that serve as threshold for 

determining whether a particular situation has qualified as armed conflict or not. These 

criteria often negate some peculiar circumstances which ought to be covered within the 

purview of the definition. While International Humanitarian Law (IHL) being the applicable 

law during armed conflict, has been limited in its scope of operation due to the stringent 

jurisprudential definition given to armed conflict. Consequently, many cases of armed 

violence that result in the wanton killing of civilians, forced displacement of civilian 

population and destruction of civilian objects have been termed as mere riot or internal 

disturbance. Therefore, IHL does not apply in such situations and it seems to overlook one of 

the major aims of the law of armed conflict- protection of civilians and civilian objects. In 

light of this, the paper examines IHL and its area of application. It also examines the regime 

of armed conflict with a view to determining the prerequisites of armed conflict for possible 

extension and the rules regulating conduct of hostilities.  

 

KEYWORDS: Armed Conflict, Civilian, Civilian Objects, Armed Forces, State          

Intervention, Internal Disturbance  

 

1. INTRODUCTION 

       Armed conflict is one of the most significant concepts in IHL and it is a complex and 

inevitable phenomenon within the context of contemporary international relations. Though, 

threat or use of force in international relations against the territorial integrity of an 

independent state is generally prohibited1. However, in cases of individual or collective self 

defence, a state is permitted to resort to use of force in international relations2. Thus since we 

cannot outlaw armed conflict, it has become necessary to have some rules that regulate the 



JIARM VOLUME 1           ISSUE 4             (MAY 2013)       ISSN : 2320 – 5083 
 

389 
www.jiarm.com 

conduct of belligerents during armed conflict. The sum of the rules and regulations guiding 

conduct of hostilities during armed conflict is regarded as laws of war which is also known 

today as IHL. It has provided for the basic fundamental principles regulating conduct of 

hostilities. The origin of the law is traceable from antiquity where various civilizations have 

attempted to regulate conduct of their armed forces during armed conflict. 

It is against this background that the paper will discuss the general concept of IHL and when 

it becomes applicable. The paper will also trace the evolution of IHL. It will further discuss 

prerequisites of armed conflict and the necessary criterion for classification of an armed 

conflict into international, non international or internationalized internal armed conflict. The 

basic legal constraints that limit the right of parties to armed conflict to choose the means and 

methods of warfare of their choice as not unlimited will equally be discussed.  

2. Meaning and Application of IHL 

         IHL is the branch of public international law which finds its inspiration in humane 

ideals and focuses on the protection of individuals in time of war3. It is that branch of the 

laws of armed conflict which is concerned with the protection of the victims of armed 

conflict- those rendered hors de combat (no longer participating in hostilities) by injury, 

sickness or capture and also civilians4. The idea of IHL is founded on the notion that the 

legitimate scope of military action is not unlimited and, that those who have been rendered 

non combatant and those charged with their care and welfare in the rendering of humanitarian 

aid are not legitimate targets in hostilities and are entitled to impartial humanitarian concern5.  

 

          IHL is sometimes referred to as the law of war being the applicable law in times of 

armed conflict. However, this must not be construed to mean both the rules governing the 

actual conduct of armed conflict (jus in bello) and rules governing the resort to armed conflict 

(jus ad bellum). The reason is that the cardinal principles of jus in bello apply in cases of 

armed conflict regardless of whether the conflict is lawful or unlawful in its inception under 

jus ad bellum6. Thus the application of the principles of jus in bello does not depend upon the 

recognition of the existence of a formal state of war but in all situations of armed conflict and 

military occupation in general needless of formal recognized war7. 

        The applicable law of IHL can be said to have been largely covered by the Geneva Law 

and Hague Law. The Geneva Law deals with the humanitarian concerns of those who are not 

or no longer participating in hostilities, while the Hague Law is primarily concerned with the 

means and methods of warfare8. The formal divisions between Geneva and Hague Laws are 

useful for the purposes of exposition and study, but it would be serious misconception to 
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imagine that humanitarian norms in regulations of armed conflict are found only in Geneva 

Law provisions9. Therefore, IHL being applicable in times of armed conflict restricts the right 

of the parties to the conflict from using the means and methods of warfare of their choice and 

protects persons and property affected by, or liable to be affected by the conflict10. 

          In 1977, the adoption of Additional Protocols to the Geneva Conventions of 1949 has 

made the distinction between Geneva Conventions and Hague Law insignificant. The first 

Additional Protocol protects the victims of international armed conflict and the second 

Additional Protocol protects the victims of non international armed conflict. The protocols 

have significantly regulated the conduct of hostilities in modern armed conflict11. On the 

other hand, the first Geneva Convention is for the amelioration of the condition of the 

wounded and sick members of the armed forces in the field, the second Convention is for the 

amelioration of the condition of wounded, sick and shipwrecked members of the armed 

forces at sea, the third Convention is for the treatment of prisoners of war and the fourth 

Convention is for the protection of civilian persons in time of war. Today, the thresholds for 

the applicability of Geneva Conventions and the Additional Protocols have been blurred. The 

recent published International Committee of the Red Cross (ICRC) Study on rules of 

customary humanitarian law distinguishes only between international and non international 

armed conflicts. It does not adopt the three tiered approach of the Geneva Conventions and 

the Additional Protocols12. 

 

3. Brief Historical Evolution of IHL 

        To trace humanitarian law of armed conflict, it must embrace the history of the law of 

war13. The origin of the law of war is traceable to some of man’s earliest recorded history, 

although the legal principles were obviously not formulated with same detail that we find in 

the contemporary rules of humanitarian law14. Thousands of years back, regulation of 

conduct of hostilities during armed conflict has occupied the attention of scholars, statesmen 

and soldiers15. In the customs of the ancient Greeks and Romans, certain humanitarian 

principles were observed in armed conflicts which have become fundamental rules of the 

contemporary laws of war16. 

        In the middle ages, a law of arms was developed to govern discipline within armies as 

well as to regulate the conduct of hostilities. The notable work of Dutch lawyer Grotius on 

the law of war and peace has significantly contributed to the advancement of law of war 

which enunciated the doctrine that “justness’ or otherwise of the cause for  which one or 

other belligerent had resorted to war was irrelevant to the duty of observing the rules of 
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warfare by those belligerents17. His work contained a comprehensive synthesis of the laws of 

war and by its publication helped to formulate principles that until that time could only have 

been gleaned from the divergent annals of state practice18. Thus work of customs have since 

came to be regarded as perhaps the first systematic treatment of international law, and one in 

which the laws of war played a principal part19. 

      Islamic law of warfare also contributed in the development of IHL. The first Caliph of 

Islam, Abubakar Sidiq issued an order to commanders that-the blood of women, children and 

old people shall not stain your victory. Do not destroy a palm tree, nor burn houses and 

cornfields with fire and do not cut any fruitful tree20. Qur’an also provides that humanitarian 

efforts be extended to feeding the captives. The verse provides thus-‘And they give food, in 

spite of their love for it, to the poor, the orphan and the captive.’21 The prophet (PBUH) on 

the day of Badr commanded his companions to treat the captives respectfully. From then the 

companions gave preference to captives over themselves when eating their meals. This means 

that the righteous people give food to others even though they themselves need it and cherish 

it, saying at the same time, we feed you seeking Allah’s Face only and we wish for no 

reward, nor thanks from you22. 

          United States during the American civil war undertook an initiative that also influenced 

the development of the laws of war from that time to the present. Francis Lieber, a German 

born immigrant had published a philosophical study in 1839 that included chapters on 

warfare and its conduct23. Thereafter, a code of regulations for the government of armies in 

the field as authorised by the laws and usages of war was proposed. Lieber drafted the code 

and in April 1863 the United States promulgated the code as General Code and was the first 

codification of the laws of war24. 

           The battle of Solferino in 1859 was marked for posterity by the appalling loss of life 

from failing to help the wounded at and after the battle. The Battle is often considered to have 

been the beginning of the modern humanitarian law25. It was as a result of the tragic and 

widespread neglect of the sick and wounded and the execution of some injured soldiers 

witnessed by Henry Dunant on his way on a business trip that prompted him to organize on 

his own initiative with civilian assistance a rudimentary system for giving medical and care to 

the countless wounded men in their agony26. The experience Dunant had led him to write “A 

Memory of Solferino” published in 186227. His real contribution was to realize that all the 

victims are neutral and that respect was due to them, regardless of their status as enemies or 

allies because of their essential humanity28.  
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Subsequently, Dunant proposed that each state should establish in time of peace a relief 

society to aid in medical services in time of war and that states should conclude an 

international convention acknowledging the status and function of such relief societies29. 

Thereafter, Swiss government convened an international conference at Geneva in 1864 which 

resulted to the Convention for the Amelioration of the Condition of the Wounded in Armies 

in the field30. This was the ancestor of the current 1949 Geneva Conventions and in strict 

sense August 1864 might properly be taken as the starting point for modern IHL. The 1864 

Geneva Convention established some of the fundamental principles which continue to 

underlie international humanitarian norms31. Today, we have the Geneva Conventions of 

1949 and the Additional Protocols of 1977 and host of other conventions relative to control of 

means and methods of warfare. Meanwhile the continuous growth of customary IHL 

covering various aspects of laws of armed conflict added impetus to the development of 

modern international humanitarian norms.  

 

4. Meaning and Qualification of Armed Conflicts 

Armed strife within human communities is probably the earliest known form of war32 and 

today armed conflict has become an inevitable phenomenon in the contemporary world. 

However, neither the Geneva Conventions nor their Additional Protocols define what an 

armed conflict is. However, Additional Protocol II provides that the protocol shall not apply 

to situations of internal disturbances and tensions. Such as riots, isolated and sporadic acts of 

violence and other acts of similar nature, as not being armed conflict.33 This definition by 

exclusion is not clear, but clarification of what is an armed conflict has been made by the case 

law of the International Criminal Tribunal for the former Yugoslavia (ICTY). 

Armed conflict is a political disagreement between one actor (a State) and another actor 

(which could be a State or an organization) and that the conflict must have arrived at a certain 

magnitude and that is measured in terms of 25 people being killed during a year34. However, 

this definition fell short of the definition adopted by International Criminal Tribunal for the 

former Yogoslavia (ICTY) in the Tadic case because it is not necessary for the conflict to 

extend over time or for it to create a certain number of victims before it qualifies as an armed 

conflict35. 

 

In Tadic case, the court held that ‘an armed conflict is said to occur whenever there is a resort 

to armed force between states or protracted armed violence between governmental authorities 

and organized armed groups or between such groups within a state.’36A critical analysis of 
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this definition reveals that armed conflict occurs only when there is conflict between “armed 

parties”. In case of non state armed party, it presupposes a certain amount of hierarchical 

organization within the armed group.37 And the used of protracted armed violence in the 

definition is said to be referring to the intensity of the armed violence rather than to its 

duration only38. Thus, there should be a test evaluating the intensity of the violence and the 

organization of the parties involved before the conflict is qualified as armed conflict39. ICTY 

stresses that the intensity criterion did not depend on the assessment of the conflicting parties 

and should be objective in characters40. Worthy of note is that, it is reasonable to suppose that 

the armed parties in a conflict must act with a political or public purpose and not for private 

gain.41 

 

5. Topology of Armed Conflict  

The classification of armed conflict into various classes is not for mere convenience but 

rather for the purpose of ascertaining the applicable legal regime in IHL 42. One identity 

common to the laws applicable to types of armed conflict is the protection of all those who do 

not or no longer directly participate in hostilities43. However, the thresholds for the 

applicability of IHL and the characterization of armed conflict into international, non-

international or internationalized internal armed conflict remain among the most difficult and 

controversial issues in IHL 44. Although some experts in the field of IHL suggest the need to 

blur the distinction between international and non-international armed conflict in order to 

promote effective application of the law of armed conflict.  

 

5.1 International Armed Conflict  

The Geneva Conventions of 1949 state that they apply to all cases of declared war or of any 

armed conflict which may arise between two or more of high contracting parties, even if the 

state of war is not recognized by  one of them 45. The situation referred to in this article is 

conflict that arises between states. The high contracting parties mentioned in this text refers 

to states as sovereign entities.46 It means a conflict between two distinct legal entities to 

which the laws of war apply.47The conflict between the parties need not take place in either 

or both of their territories. It may in fact take place in territory of a third state48. Geneva 

Conventions further provide that it apply in cases of partial or total occupation of the territory 

of a state party, even if the said occupation meets with no armed resistance.49In addition, 

protocol I said international armed conflicts include situations in which peoples are fighting 
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against colonial domination and alien occupation against racist regimes in the exercise of 

their right to self determination as long as there is support from third State.50  

 

In international armed conflicts, the use of forces must be attributed to agents of the state, de 

jure or de facto i.e. regular armed forces or other armed groups controlled by the state. In the 

case of Nicaragua, the International Court of Justice states that the criterion for determining 

control is when state has a role in organizing, co-coordinating or planning the military actions 

of the military, in addition to financing, training and equipping or providing operational 

support to that group.51 On the other hand, there is no minimum threshold for the amount or 

quality of forces used is specified. This clearly suggests that any resort to armed force 

between states suffices.52 

 

In international armed conflict the applicable laws are The Hague Law, the four Geneva 

Conventions of 1949 and the Additional Protocols I of 1977 to the Geneva Conventions 

relating to the protection of victims of international armed conflicts.53Worthy of note is the 

fact that the ICRC study on rules of customary humanitarian law and jurisprudence of ad hoc 

Tribunals have established that the same rules of IHL should be applicable in all situations 

involving armed conflicts54.      

 

5.2   Non International Armed Conflict 

Geneva Convention described non international armed conflicts as a conflict not of an 

international character occurring in the territory of one state.55 Additional Protocol II 

develops and supplements article 3 Common to the Geneva Conventions, by saying it is 

applicable to conflicts occurring within the territory of a state party between it armed forces 

and dissident armed forces or other organized armed groups which, under responsible 

command, exercise such control over a part of its territory as to enable them to carry out 

sustained and concerted military operations and to implement the protocol.56 What the 

protocol means is that the dissident armed forces or other equivalent organized groups should 

be one with hierarchical chain of answerability to some ultimate directing authority and most 

also be in quasi governmental control of territory within the state to enable them carry out 

sustained and concerted military operations.57 In addition, the groups must also possess the 

ability to implement the protocol.58  
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Any armed conflict that is not of international character occurring in a state and has satisfied 

the minimum threshold set out by article 3 common to Geneva Conventions I-IV and 

Additional Protocol II is a non-international armed conflict. Additional Protocol II also made 

it clear, that internal disturbances and tensions such as riots, isolated and sporadic acts of 

violence and other acts of a similar nature do not qualify as armed conflict because the 

Protocol does not apply to it.59 Consequently in internal disturbances and tension, the rebels 

have no rights and duties in international law.60  

 

A conflict may begin as a non international armed conflict but subsequently it can be 

internationalized. In general, an armed conflict may be internationalized when military 

support is rendered to armed groups in their fight against an effective government.61 Thus 

intervention by a third state in support of a nongovernmental armed group opposed to state 

forces results in the internalization of the existing internal conflict.62 So if a non state actor is 

fighting as an agent or proxy for another state, the conflict will be qualified as international, 

since effectively one state is fighting against another.63 Therefore, a conflict between a state 

and a non-state group is only internationalized when the military action of such group is 

clearly attributable to the respective (host or other) state64 or where the third state intervene 

against the consent of the authorities of the state where the internal conflict occurred whether 

or not the third state support the armed groups, the conflict is internationalized.65 

 

However, in non international armed conflict, a third state may come to the assistance of the 

government of a state, at the government’s invitation, when it is faced with disorder, 

insurrection or revolt.66 In other words, if the authorities of the state where the non 

international armed conflict occurred consented to the intervention of the third state and the 

intervention is aimed to support these authorities against the rebellion, the conflict remains 

non-international.67 

The law to be applied in a non-international armed conflict is article 3 common to the 1949 

Geneva Conventions. It has been described either as a mini-convention or as a convention 

within conventions. It provides rules which parties to armed conflict are bound to apply as a 

minimum in non-international armed conflict.68 Additional Protocol II of 1977 relating to the 

protection of victims of non international armed conflicts supplements article 3 common to 

Geneva Conventions in cases of non international armed conflict.69 
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To crown it all, the definition of armed conflict under the Geneva Conventions and their 

Additional Protocols coupled with the jurisprudence of International Tribunals seem to be 

inadequate. The definition appears to be stringent in terms of the necessary criterion for 

determining whether or not an uprising has qualified as an armed conflict. The criteria are 

quite significant however, it exclude most of the contemporary conflicts and regarded them as 

either mere riot or internal disturbances. It should be recalled that one of the aims of IHL is to 

protect civilian population and civilian objects from destruction and mutilation which are 

often the features of such riots and internal disturbances. As such, state security agents abuse 

their powers in addressing the situation and the perpetrators of the uprising at the end of the 

massacre escape prosecution under national law. Thus it would be realized that neither the 

state security agents nor the perpetrators of the conflict is subject to prosecution at the 

International Criminal Court because of the claim that IHL does not apply in such cases of 

riot and internal disturbances, and it is treated within the domestic powers of the state. 

 

It is also observed that the categorization of armed conflict into international or non 

international armed conflict is made with a view to applying different legal regimes for the 

two classes of conflicts. However, recent trend in the development of IHL have gradually 

continue to blur the distinction in the application of the law to international and non 

international armed conflicts. The jurisprudence of International Tribunals (ICTY and ICTR) 

have further blurred the distinction between the two types of conflicts by recognizing the 

need to apply IHL to any form of armed conflict without distinction on the nature of the 

conflict. 

 

6.  Rules Regulating Armed Conflicts 

 Obviously, it seems impossible to outlaw war in international 

relations and therefore, it is significant to have in place certain regulatory mechanisms to 

control the conduct of belligerent during armed conflict.  Hence, constraints on the waging of 

war become necessary. It has become trite that right of parties to an armed conflict to choose 

the means and methods of warfare of their choice is not unlimited. The jurisprudence of 

International Criminal Tribunal for the former Yugoslavia (ICTY) attributed to principle of 

humanity the prohibition against attacking the civilian population  as well as individual 

civilians, the prohibition of reprisals against civilians, and the general principle limiting the 

means and methods of warfare to proportionate ones as norms that emanate from elementary 

considerations of humanity which constitute the foundation of the entire body of IHL 
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applicable to all armed conflicts70. Over time, some basic principles were developed to curb 

the excesses of belligerents in carrying out attack in order to minimize incidental civilian 

casualties and superfluous injury.  

 

A party to an armed conflict may use only that degree and kind of force, not otherwise 

prohibited by the law of armed conflict that is required in order to achieve the legitimate 

purpose of the conflict. Military necessity entitles a belligerent to apply such force as will 

produce the submission of the enemy’s military forces as early as possible and at the least 

cost in men and material, but military necessity must be weight along side with humanity71. 

Thus the principle of military necessity and humanity constitute the basic principles 

underlying all the other rules or laws of civilized warfare72. Below are the principles and rules 

guiding the conduct of belligerents during armed conflict.    

 

Parties to an armed conflict shall at all times distinguish between the civilian population and 

combatants, and between civilian objects and military objectives and accordingly shall direct 

their operations only against military objectives73. However, a civilian loses protection 

against direct attack when he directly participates in conduct of hostilities. What constitutes 

direct participation in hostilities is a question of fact to be determined on case by case basis or 

simply repeating the general rule that direct participation in hostilities causes civilians to lose 

protection against direct attack74. Similarly, a civilian object losses its protection when it is 

used for military purpose and if its destruction offers a definite military advantage in the 

circumstances ruling at the time75. 

Principle of proportionality requires the assessment of the advantage to be derived against the 

probable casualties that will occur. Where the loss in life and resources unnecessarily 

outweighs the military objective, the military forces must refrain from the particular attack76. 

In other words, an act of destruction shall not involve harm to the civilian population 

disproportionate to the importance of the military objective under attack77. Thus 

proportionality assessments are to be carried out not only as part of the obligation to take all 

feasible precaution in attack, but furthermore because, even if all other conditions for a 

legitimate attack are fulfilled, incidental civilian losses and damage must not be 

excessive.78Hence, the principle obligates the belligerents to balance military advantage 

against reasonably expected collateral damage to civilians and civilian objects79.    
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In planning an attack, all necessary precaution must be taken to ensure that the objectives 

concerned are legitimate military targets in conducting military operations, constant care 

must be taken to spare the civilian population and civilian objects. All feasible precautions 

must be taken to avoid and in any event to minimize incidental loss of civilian life, injury to 

civilians and damage to civilian objects80. Customary IHL requires that constant care shall be 

taken to spare the civilian population, civilians and civilian objects and that all feasible 

precaution must be taken to avoid, and in any event to minimize, incidental loss of civilian 

life, injury to civilians and damage to civilian objects81. Attack should not be launched where 

the anticipated civilian losses would be excessive in relation to the concrete and direct 

military advantage anticipated82. 

 

Indiscriminate attack is prohibited. An attack is indiscriminate if- it is not directed at a 

specific military objective; employ a method or means of combat which cannot be directed at 

a specific military objective or employ a method or means of combat the effect of which 

cannot limit. The consequence of using indiscriminate means and methods is that it would 

strike military objectives and civilians or civilian objects without distinction83. This principle 

is weapon centered in the sense that it frown at using certain categories of weapon because of 

their indiscriminate nature. The two basic principles of the law of armed conflicts concerning 

the use of weapons are that weapons should neither cause unnecessary suffering to 

combatants nor be used in a manner that will indiscriminately affect both combatants and 

civilians84. The International Court of Justice (ICJ) in its advisory opinion in the Nuclear 

Weapons case observed that it is in conformity with principle prohibiting indiscriminate 

attack that humanitarian law at the early stage prohibited certain types of weapons because of 

their indiscriminate effect85. 

 

7.  CONCLUSION 

 IHL is the law of armed conflicts which is concerned with the protection of victims of armed 

conflict, those who are rendered hors de combat and civilians. The Geneva Conventions and 

their Additional Protocols are the basic laws of IHL applicable to both international and non 

international armed conflicts. Rules of Customary IHL have blurred the water tied 

compartment approach in the application of Geneva Conventions and their Additional 

Protocols. Armed conflict is said to occur whenever there is a resort to armed force between 

states or protracted armed violence between governmental authorities and organized armed 

groups or between such groups within a state. However, the definition seems to be narrow 
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and inadequate to cover some species of conflicts that are significant for the purpose of 

civilian protection in cases of violence. 

 

 In line with this short fall, we suggest that the definition of armed conflict be widen in order 

to accommodate various conflicts that are either regarded as riot or internal disturbances with 

a view to avoiding impunity by government security agents who have excessively use their 

power during a conflict and the perpetrators of the conflict so that the massive killing of 

civilians and wanton destruction of civilian objects during such riots or internal disturbances 

would be curtailed. This can be achieved through the work of International Committee of the 

Red Cross by organizing international conferences where such issues can be discussed and 

possibility for having further protocol to address emerging issues may be fashioned out. It is 

further suggested that in disseminating IHL by University teachers, lawyers, judges, 

International Committee of the Red Cross and stake holders they should emphasize on the 

blurring distinction between international and non international armed conflicts and this 

would enhance the effective application of the law to the classes of armed conflicts without 

reliance on technicalities of the distinction. 
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