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ABSTRACT 

What constitutes a ‘rarest of rare’ case is a highly debatable issue in criminal 

law jurisprudence. Why this becomes so difficult is because subjectivity always 

creeps in during interpretation of the test laid down in the famous case of Bachan 

Singh1. Recently, the death sentence awarded to AzmalKasab2 brought the very same 

issue into light yet again. The rarest of rare doctrine is based on Roscoe Pound’s 

theory of ‘Social Engineering’ which talks about the balancing of competing interests. 

The doctrine does the same thing since it takes into consideration the interests of the 

criminal while analyzing the case at hand. The paper is an attempt to trace the 

development of the doctrine and finally to draw an analogy between the ‘Social 

Engineering’ theory and how it has been put into practice in India. 

 

1. INTRODUCTION 

DISCRETIONARY APPLICATION OF THE DEATH PENALTY 

 

In a world where life and liberty are fiercely guarded, the concept of ‘capital 

punishment’ is largely debated. In most countries around the world, sentencing one to 

death is fairly rare. In India, before the Bachan Singh case, giving one a death 

sentence was not that uncommon. But after the Supreme Court laid down certain 

directions in the Bachan Singh case, it is only awarded in the ‘rarest of rare’ cases. 

The principle that nobody should be sentenced to death without an opportunity to put 

forward mitigation – about the nature and circumstances of their offence, and about 

their own individual history, their mental and social problems and their capacity for 

reform - reflects an evolving international norm that it is wrong to sentence to death 

all those convicted of murder and leave it to the mercy stage to decide who should 

live and who should die. Rather the death penalty should be imposed by a Court only 

for the worst cases of murder, where the crime is particularly heinous and for the 

worst type of murderer where there are no significant mitigating circumstances.3 
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BACHAN SINGH V. STATE OF PUNJAB4 

With amendments to the CrPC indicating legislative backing for the death 

sentence becoming an exceptional punishment, followed by India's accession to the 

International Covenant on Civil and Political Rights in 1976, the stage was set for a 

renewed challenge to the constitutionality of the death penalty for murder. Three main 

grounds were raised in the challenge by the abolitionists: 

1) The irreversibility of the sentence and the execution of innocent persons.  

2)  The  lack  of  penological  purpose -  deterrence was  not  proven, retribution  was  

no  longer  an  acceptable  end  and  the  primary purpose  of  punishment  -  

reformation  -  was  nullified  by  the sentence.  

3)  Execution by all modes was a cruel, inhuman and degrading punishment.  

By a majority (4:1), the Supreme Court upheld the constitutionality of the 

death penalty (Justice Bhagwati's detailed dissenting opinion was written and reported 

two years later in Bachan Singh v. State of Punjab (Minority Judgment)5.  As in  

Jagmohan Singh v. The State of Uttar Pradesh6, in this case to the  Supreme  Court 

relied  heavily  on  the Report  of  the  Law Commission  published  in  1967  and  the  

argument  that  the  death penalty acted as a deterrent and served a penological 

purpose. The absence of any clinching evidence on lack of deterrence allowed the 

Court  to  conclude:  “It  is  sufficient  to  say  that  the  very  fact  that persons  of  

reason,  learning  and  light  are  rationally  and  deeply divided in their opinion on 

this issue is a ground among others, for rejecting the petitioner's argument that 
retention of death penalty in the impugned provision, is totally devoid of reason and purpose.”  

Further the Court concluded that execution by hanging could not be to be 

unreasonable, cruel or unusual punishment. On the dangers of irreversibility and 

innocence, the Court noted that there were ample safeguards “which almost eliminate 

the chances of an innocent person being convicted and executed for a capital offence.” 

These safeguards included the mandatory pre-sentencing hearing introduced by 

Section 235(2) CrPC as also the requirement for 'special reasons' in Section 354(3) 

CrPC along with mandatory confirmation of the sentence by the High Court. The 

court however rejected the reading of 'special reasons' set out in Rajendra Prasad v. 
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State of Uttar Pradesh7, observing that although the legislative policy required  courts  

not  to  confine  their  consideration  of  sentence “principally”  or  merely  to  the  

circumstances  connected  with  the particular crime but also give due consideration to 

the circumstances  of the criminal, this could not be taken to mean aspects of the 

crime could be completely ignored in sentencing.   

The  Constitutional  Bench  also rejected  the  argument  that  Section 354(3) 

CrPC allowed imposition of the death sentence in an arbitrary and whimsical manner, 

and it rejected the notion of laying down standards or norms, arguing that such 

“standardisation is well-nigh impossible.”  

“Aggravating Circumstances - A court may however in the following cases impose 

the penalty of death in its discretion: 

(a) If the murder has been committed after previous planning and involves extreme 

brutality; or 

(b) If the murder involves exceptional depravity; or 

(c) If the murder is of a member of any of the armed forces of the Union or of a 

member of any police force or of any public servant and was committed:  

    (i)  While such member or public servant was on duty; or  

   (ii)  In consequence of anything done or attempted to be done by such member or 

public servant in the lawful discharge of his duty as such member or public servant 

whether at the time of murder he was such member or public servant, as the case may 

be, or had ceased to be such member or public servant; or(d) If the murder is of a 

person who had acted in the lawful discharge of his duty under Section 43 of the Code 

of Criminal Procedure, 1973, or who had rendered assistance to a Magistrate or a 

police officer  demanding  his  aid  or  requiring  his  assistance  under Section 37 and 

Section 129 of the said Code. 

Mitigating  circumstances - In the  exercise of its discretion in the above  cases,  the  

Court  shall  take  into  account  the  following circumstances: 
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(1)  That the offence was committed under the influence of extreme mental or 

emotional disturbance. 

(2)  The age of the accused. If the accused is young or old, he shall not be sentenced 

to death. 

(3)  The probability that the  accused would  not  commit  criminal acts  of  violence  

as  would  constitute  a  continuing  threat  to society.  

(4)  The probability that the accused can be reformed and rehabilitated.  The State 

shall by evidence prove that the accused does not satisfy the conditions 3 and 4 above.  

(5)  That  in  the  facts  and  circumstances  of  the  case  the  accused believed that he 

was morally justified in committing the offence.  

(6) That  the  accused  acted  under  the  duress  or  domination  of another person. 

 (7)  That the condition of the accused showed that he was mentally defective  and  

that  the  said  defect  impaired  his  capacity  to appreciate the criminality of his 

conduct.” 

The Supreme Court also clarified that the mitigating circumstances should receive a 

“liberal and expansive construction” with scrupulous care and humane concern and 

“judges should never be blood-thirsty.” In such a vein, the Court concluded: “A real 

and abiding concern for the dignity of human life postulates resistance to taking a life 

through law's instrumentality. That ought not to be done save in the rarest of rare 

cases when the alternative option is unquestionably foreclosed.”8 

MACCHI SINGH V. STATE OF PUNJAB9 

The decision in Macchi Singh v. State of Punjab10 very aptly describes the 

mentality of the public and gauges its reaction to capital punishment. 

“The reasons why the community as a whole does not endorse the humanistic 

approach reflected in "death sentence-in-no-case" doctrine are not far to seek. In the 

first place, the very humanistic edifice is constructed on the foundation of "reverence 

for life" principle. When a member of the community violates this very principle by 
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killing another member, the society may not feel itself bound by the shackles of this 

doctrine. Secondly, it has to be realized that every member of the community is able 

to live with safety without his or her own life being endangered because of the 

protective arm of the community and on account of the rule of law enforced by it. The 

very existence of the rule of law and the fear of being brought to book operates as a 

deterrent to those who have no scruples in killing others if it suits their ends. Every 

member of the community owes a debt to the community for this protection. When 

ingratitude is shown instead of gratitude by 'Killing' a member of the community 

which protects the murderer himself from being killed, or when the community feels 

that for the sake of self preservation the killer has to be killed, the community may 

well withdraw the protection by sanctioning the death penalty. But the community 

will not do so in every case. It may do so (in rarest of rare cases) when its collective 

conscience is so shocked that it will expect the holders of the judicial power centre to 

inflict death penalty irrespective of their personal opinion as regards desirability or 

otherwise of retaining death penalty. The community may entrain such a sentiment 

when the crime is viewed from the platform of the motive for, or the manner of 

commission of the crime, or the anti-social or abhorrent nature of the crime.11In order 

to apply these guidelines inter-alia the following questions may be asked and answers: 

(a) Is there something uncommon about the crime which renders sentence of 

imprisonment for life inadequate and called for a death sentence? (b) Are the 

circumstances of the crime such that there is no alternative but to impose death 

sentence even after according maximum weightage to the mitigating circumstances 

which speak in favour of the offender.” This is an extension of the ‘social abhorrence” 

theory or retributive theory which is clearly demonstrated by the use of the words 

‘collective conscience is shocked’. 

  If upon taking an overall global view of all the circumstances in the light of 

the aforesaid proposition and taking into account the answers to the questions posed 

here in above, the circumstances of the case are such that death sentence is warranted, 

the court would proceed to do so12 
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2. DEATH PENALTY-A DEADLY LOTTERY? 

“The question may well be asked by the accused: Am I to live or die 

depending upon the way in which the Benches are constituted from time to time?  Is 
that not clearly violative of the fundamental guarantees enshrined in Articles 14 and 21?” 

-Justice Bhagwati in his dissenting judgment 

The impact of the Bachan Singh judgment was palpable and almost all cases 

in the following few years that came before the Supreme Court resulted in 

commutation due to the understanding that the 'rarest of rare' formulation restricted 

the sentence to be awarded to extreme cases only.13 Over the years, while in a number 

of cases the ‘rarest of rare’ doctrine has been followed; it has been ignored in various others. 

The case of Mulla v. state of UP is an extraordinary judgment since represents the 

first instance where socio-economic factors were used as a ground to commute a 

death sentence. The real question lies regarding its arbitrariness.14 

The 48th Law Commission Report had suggested that many a time’s crime is 

the result of socio-economic factors. While not a justification for crime, such reasons 

may be counted among the mitigating circumstances in the Court’s opinion. The 

Court also ventured its opinion that socio-economic emancipation may lead to the 

criminal’s reform. To quote from the judgment, “...they have committed these heinous 

crimes for want of money. Though we are shocked by their deeds, we find no reason 

why they cannot be reformed over a period of time”. This relates to the ‘reformative’ 

theory of punishment. 

RAREST OF RARE DOCTRINE-ANALYSIS 

There have been many decisions where the death sentences have been 

commuted not based on any set pattern. One such case where the ‘social’ life of the 

accused persons was taken into consideration was that of Ronny v. State of 

Maharastra15 The court held that since the accused were all educated persons ,the 

possibility of reform and rehabilitation could not be ruled out and hence, it would not 

come within the purview of the ‘Rarest of rare’ doctrine. There have been various 

cases with similar cases but with a different result as to the application of the doctrine. 
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Shiv Ram v. State of UP16 and State of UP v. Bhura17 are two such examples where 

the facts were similar but death sentence was awarded in the former whereas it was 

commuted to life imprisonment in the latter. 

3. DEATH PENALTY AND THE CONCEPT OF SOCIAL ENGINEERING-AN 

ANALYSIS 

Roscoe Pound gave the ‘theory of social engineering’ which is the basis for 

the ‘Rarest of rare’ doctrine. The aim of social engineering is to build as efficient a 

structure of society as possible, which requires the satisfaction of the maximum of 

wants with minimum of friction and waste. It involves the balancing of competing 

interests. Interests were further classified by Pound as individual interests, public 

interests and social interests. 

Individual interests: Claims or wants or desires looked at from the standpoint 

of the individual life. It includes personality (will, honor, and reputation), domestic 

relations (parents, children, and husband) and interest of substance (property, freedom 

of association). 

Public interests: Claims, demands or desires asserted by individuals involved 

in or looked at from the standpoint of political life. This category includes interests of 

the state as a juristic person and interests of the state as guardian of social interests. 

Social interests: Claims or demands or desires thought of in terms of social 

life generalized as claims of the social group. Social interests are said to include 

Social interest in the general security, social interest in the security of social 

institutions, social interest in general morals, social interest in the conservation of 

social resources, general progress and social interest in individual life. 

There are, Karl.R Popper contended, two basically different ways in which 

social engineers can use the results of a technological social science to reform social 

institutions and this led him to his distinction between two kinds of social engineering 

.Just as the main task of the physical engineer is to design machines and to remodel 

and service them, the task of the piecemeal social engineer is to design social 

institutions and to reconstruct and run those already in existence. 
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 Holistic or Utopian social engineering, as opposed topiecemeal social engineering, 

aims at remodeling the ‘whole of society’ in accordance with a definite plan or 

blueprint18 

Therefore, the concept of social engineering basically means that the common 

intuition of the people as a whole is changed while changing the popular perception of 

wrongdoing. In law, the social engineers are the judges who interpret the law and 

have introduced the doctrine of ‘rarest of rare’ as a pre-decision formula to judge in 

what cases the death penalty should be imposed. This is an example of ‘piecemeal’ 

social engineering since only a part of the perception has been changed and death 

penalty has not been invalidated so far. The concept of social engineering is resorted 

to produce a minimum of waste and friction. Though in some cases, this socially 

engineered model might break due to public pressure. The collective consciousness of 

the people might be awakened. 

While there were very few judgments in which the Supreme Court upheld a 

death sentence in the early 1980s, in both Kuljeet Singh alias  Ranga v. Union of India 

and anr.19 (the 'Billa-Ranga case') and Munawar Harun Shah v. State of 

Maharashtra20(the  'Joshi-Abhyankar  case'), public  and media outrage  and  pressure 

played a vital role in the Supreme Court's rejection of pleas  for commutation.21 

Public pressure also played a very dominant role in the Kasab case recently. 

RECENT JUDGEMENT-AUTHOR’S ANALYSIS 

The Pakistani terrorist AjmalKasab's nearly four-year legal battle for life in the 

26/11 Mumbai terror attack case ended recently with the Supreme Court upholding 

his death sentence while observing that the crime planned in Pakistan was of 

unprecedented enormity.22 The court applying the guidelines established in Bachan 

Singh and Macchi Singh said:-  

“We can even say that every single reason that this Court might have assigned for 
confirming a death sentence in the past is to be found in this case in a more magnified way” 

Putting the matter once again quite simply, in this country death as a penalty 

has been held to be constitutionally valid, though it is indeed to be awarded in the 

“Rarest of rare cases when the alternative option (of life sentence) is unquestionably 
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foreclosed”. Now, as long as the death penalty remains on the statute book as 

punishment for certain offences, including “waging war” and murder, it logically 

follows that there must be some cases, howsoever rare or one in a million, that would 

call for inflicting that penalty. That being the position we fail to see what case would 

attract the death penalty, if not the case of the appellant. To hold back the death 

penalty in this case would amount to obdurately declaring that this Court rejects death 

as lawful penalty even though it is on the statute book and held valid by 

Constitutional benches of this Court. We are thus left with no option but to hold that 

in the facts of the case the death penalty is the only sentence that can be given to the 

appellant.”23. How ‘social engineering’ applied in this case may be seen from the fact 

that in declaration of death penalty, the court validly considered factors such as his 

‘individual interests’ as against ‘social interests’ and ‘public interests. Applying 

‘rarest of rare doctrine’ which is a modified version of the ‘social engineering’ model, 

it is observed that most of the ‘Aggravating circumstances’ are present. The issue of 

age, perhaps the only valid mitigating factor, although raised in this case, was out 

rightly rejected 

4. CONCLUSION 

Recently, 14 retired judges of the SC and high courts across the country to 

appeal to President Pranab Mukherjee to turn the capital punishment imposed on nine 

persons into life sentence. Led by former SC judge P B Sawant, the 14 retired judges 

signed up separate letters to the President pointing out that the death sentences given 

to these nine persons by various two-judge benches of the SC were "contrary to the 

binding dictum of rarest of rare" propounded in the 1980 five-judge bench verdict in 

Bachan Singh vs State of Punjab. The Bachan Singh prescription of weighing the 

circumstances relating to "the crime as well as the criminal" before pronouncing a 

death penalty was disregarded for the first time in 1995 in Ravji Ram Chandra vs 

State of Rajasthan24 where a two-judge bench ruled that it was "the nature and gravity 

of the crime but not the criminal, which are germane for consideration of appropriate 

punishment in a criminal trial.25 The ravji approach served as a precedent for atleast 6 

judgments thereafter, and this was the reason for the appeal by the retired judges. The 

judges also stated that death penalty ought to be awarded in a fair and just manner. 
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This recent development itself proves that although the desirability of 

following the directions in BachanSingh is high, it has not been followed absolutely 

and has varied depending on the facts and circumstances of each case and the Bench. 

The debate regarding the validity of the death sentence is a never ending one. The 

valid concern might be that while considering the circumstances that the criminal was 

in as a mitigating factor, is it not a logical deduction that the way of commission of 

crime is a reflection of the nature of the criminal himself? That is something all of us 

need to consider and look at. Perhaps, what matters is not the infliction of death as a 

penalty but the certainty of conviction in gruesome cases. The judiciary has carefully 

chosen a mid way in the situation so as to do justice to the public as well as the 

accused. 
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