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ABSTRACT 

It is the stand of this paper that Africa lacks Aristotle's sense of ideal state, 

where law and justice determine the parameter of human interactions. Part of the 

cause of Africa's anthropological crisis and underdevelopment is due to the absence of 

"rule of law". People flout the constitutions: national, continental and international 

and go unchallenged. There is need to borrow a leaf from Aristotle's theory of law and 

justice in order to deter human rights abuses in Africa, and in turn, to promote the 

continent's social and economic development.       

 

1.   INTRODUCTION 

This essay was motivated by regular unjust treatment of Africans either by 

dictatorial governments or by their fellow disgruntled citizens. It aims, firstly, at 

underscoring the apparent overlooking of Aristotle's conception of the individual 

human person as a legal subject. Secondly, it tries to employ Aristotle's theory of 

justice to instruct Africans on the importance of respecting the legal dignity of each 

and every human person in the continent. This research is methodologically 

expository in essence and orientation. It gears towards a critical understanding and 

exposition of Aristotle's conception of the other as a legal subject, and, then, stepping 

it down to the African context. 

I would not fail to recognize some philosophical literatures bordering on law and 

justice in Aristotle, though they have different bearing from this article. Eric Engle's 

article on "Aristotle, Law and justice: the tragic Hero", tries summarily to present 

Aristotle as a racist, sexist and homophobic1. Laura S. Rocher's article written in 

French language: "Jusitce et légalité chez Aristote et dans la pratique démocratique" is 

more interested in analyzing the Aristotelian sense of equity in Aristotle's book the 

Rhetoric2. Chapter VII of Alasdair MacIntyre's Whose Justice? Which Rationality?, 

exposed Aristotle's theory of Justice in view of exposing the power of practical 

rationality in Aristotle's ethics3. Von Michael Gerke's article "Formen der 
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Gerechtigkeit nach Aristoteles, undertakes a simple explanation of Aristotle's theory 

of justice in Nicomachean Ethics, which lacks the structure and African orientation of 

this article4. The specialty of this article consists not only in focusing on the 

individual as a legal subject in the Aristotelian perspective but also bending it towards 

a better dispensation of Justice in Africa. 

To attain its objective, this essay would consider as sub-heading: the place of virtue in 

Aristotle's polis, the other as a legal referent, Aristotle's conception of law and justice 

in the polis, treating the other as a legal subject in the polis and a brief appraisal of 

Aristotle's theory of law and justice. Then, it shall place Aristotle in dialogue with 

Africa regarding the position of the individual as a legal referent. It will finally 

suggest ways in which the rule of law can be a salvaging instrument at the service of 

justice in Africa.     

2.   The Polis: Background to Aristotle's Conception of law and Justice 

The Creek society offered the context for Aristotle's reflection on the importance of 

law and justice in fostering social bond. Endowed with reason, man is a being capable 

of doing good or bad; he can be just or unjust in his transactions with others.  Where 

injustice abounds there is no room for human flourishing. The other would easily fall 

prey to unjust maneuvers. Aristotle envisions an ideal polis in which law and justice 

would be inevitable for establishing social bond and peace; where the individual 

would be seen and treated as a legal subject. 

Treating others lawfully and justly would require serious education (paideia), on the 

cardinal virtues of courage, temperance, prudence and justice. These are very 

necessary for the practice of justice in particular cases in the city-state, whether ruled 

by the democrats, or oligarchs or aristocrats. It is he who conceptually knows the 

essence of the virtues unqualifiedly who can implement it on concrete matters. To 

practice justice, which is inevitable in the polis, the young have to be trained in the 

theoria of dikaiosune5. They have to be trained on how to practice the virtues and how 

to judge and reward virtuous actions. They have to be groomed on how to look at the 

other as a legal subject and on how to reward virtues or vices appropriately.  

3.   The other as a legal Subject 

For Aristotle, the human person should seriously be perceived as a legal being, a legal 

ontology. The polis would defect from its moral goal, if individuals were not 

recognized and perfectly treated as legal subjects. To treat individuals lawfully is to 

treat them justly, for law and justice are fundamentally connected in Aristotle's 
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thinking. Law means that which binds, which commands obligation; justice is the 

treatment of others with respect to that which is lawful, which binds, which is 

obligatory and dutiful. Law exists solely for the dispensation of justice. To treat others 

as legal subjects is to treat them justly. That is all the more reason why Aristotle is 

emphatic on the other-oriented nature of justice. In his perspective, justice is a virtue 

not absolutely but in relation to others. The other-oriented character of justice makes 

Aristotle describe it as "the greatest of the virtues". In justice is every excellence 

comprehended, because one practices excellence not only for himself but also to 

others6. Aristotle here quotes one Bias, who did observe that "rule will show the man, 

for a ruler is necessarily in relation to other men and a member of a society"7.  

Aristotle believes, therefore, that justice is for "another's good because it is related to 

others, for it does what is good advantage to another, either a ruler or a partner"8. The 

worst man, Aristotle insists, exercises his wickedness both to himself and to his 

friends, and the best man one who does good both to himself and to others. Treating 

others as legal referents, for Aristotle, implies determining how the virtue of justice is 

exercised on them.           

4.   Aristotle's Conception of Law 

The role of law as an inescapable criterion for social bond was very clear in Aristotle's 

mind. Law was important to the polis because "it made people live their lives based 

on their reason, rather than their passion"9. For Aristotle, "law is a type of justice"10 

and strictly connected to justice. Aristotle believes that citizens must have good laws 

and that they must be habituated to abide by those laws11. In the Politics, Aristotle 

says that "Law is order and good law is good order"12. Law, therefore, is "a certain 

ordering of the inhabitants of the city-state"13. In his Rhetoric to Alexander, Aristotle 

says that "Laws may be briefly described as a common agreement made by the 

community which define and ordain in writing how the citizens should act under 

various circumstances"14. For Aristotle, then, law expresses in written codes the will 

of the people in view of moderating human behaviours in the society. In the Politics, 

Aristotle underscores the power of the law. It is by virtue of the law that a constitution 

is established, "for where the laws have no authority, there is no constitution. The law 

ought to be supreme over all, and the magistracies should judge of particulars, and 

only this should be considered a constitution"15.The constitution involves enduring 

laws, customs and institutions for citizens. Hence, the constitution is "the way of life" 

for citizens16.  
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Aristotle did not stop at only a social definition of law, he makes a fundamental 

distinction between "standards of nature" (natural law), which are different from mere 

"conventions". Conventional laws can be written or unwritten. They are laws made by 

the people for their common welfare. The standard of nature stands for truth, while 

convention stands for the opinion of the majority17. Aristotle is more explicit in the 

Rhetoric where he distinguishes between general (universal laws) and special 

(particular) laws. Special law, according to Aristotle, entails "that written law which 

regulates the life of a particular community", and by general law "all those unwritten 

principles which are supposed to be acknowledged everywhere"18. The universal laws 

are neither innate nor divine made laws19. I imagine, in my interpretation of Aristotle, 

that the fact that every living thing must die is a universal law (natural law, standard 

of nature) that cuts across all boundaries, while a community's decree not to go to 

work on a particular market day is a particular law (positive law) that does not cut 

across all human communities. It has also been suggested that the laws of nature, in 

Aristotle, are not rules having separate ontological status of their own outside of 

existing concrete realities, only discoverable thorough reason alone. The suggestion, 

rather, is that the laws of nature are rules of common behaviour manifest in existing 

things20. That all dogs, for example, bark is a law of nature characteristic of all dogs 

no matter where found in the world. That all men reason (calculate) is a natural law 

governing all humans no matter where found in the world.  

Laws, in Aristotle's thinking, are also subject to change considering the fact that they 

are generally universal laws which may not take proper consideration of all particular 

actions. On this view Aristotle writes:  

Even when laws have been written down they ought not always to remain 

unaltered. As in other sciences, so in politics, it is impossible that all things should be 

precisely set down in writing for enactments must be universal, but actions are 

concerned with particulars. Hence we infer that sometimes and in certain cases laws 

should be changed21.  

For Aristotle, laws are meant to serve particular purposes; they should be expressed in 

lasting constitutions; but if they are framed in such a manner that they did not have 

clear response to some specific situations, they can be modified or changed all 

together. Jill Frank underlines that for Aristotle, "law, too, must be moderated, for 

laws also, and all too often aim at domination. It is for this reason that he insists, 

following the footsteps of Socrates, that unjust laws must be disobeyed"22.  
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5.   Law and Justice in the Polis 

What is peculiarly interesting for this essay is the water-tight between law and justice 

in Aristotle's jurisprudence. The essence of law, for Aristotle, is not purely and 

negatively expressed in punishment and utter creation of obligations for people. Law, 

for Aristotle, is positively and primarily at the service of justice in the city-state.  In 

the polis, the other is an ontological legal referent and deserves to be treated exactly 

according to her desert in social intercourses, for justice, says Aristotle, is "essentially 

something human"23. Laura S. Rocher has noted that, for Aristotle, "Concerning the 

order of ideas it is necessary to recall that man is, for Aristotle, the only living being 

endowed with reason (logos), from which he draws the faculty of expressing the 

useful and the hurtful, the just and the unjust, from which flows his natural inclination 

to identify the good and the bad and to differentiate them. The natural gift of man for 

justice and law has strict connection with reason and discourse."24   

The chord of connection between law and justice is manifest in some of Aristotle's 

works.  In the Topics, Aristotle points out that "law is said to be the measure or image 

of the things that are by nature just"25. In the same Topics, Aristotle states that "the 

law is the image of what is by nature noble and just; for what is just is a branch  of 

what is noble (...)"26.  

In his Nicomachean Ethics, Aristotle distinguishes the just from the unjust. According 

to Aristotle, "Both the lawless man and the grasping and unequal man may be said to 

be unjust, so that evidently both the law abiding and the equal man will be just. The 

just, then, is the lawful and the equal; the unjust the unlawful and the unequal"27. 

Consequently, all lawful acts are in a sense just acts, says Aristotle. The purpose of 

law, Aristotle instructs, is for the common advantage either of all or at the interest of 

those who hold power determined in accordance with virtue or something of the sort. 

Thus, those acts are said to be lawful and just that tend to produce and preserve 

happiness and its components for the political society. The essential character of law 

is that it commands certain acts and forbids others28.     

Plato precedes Aristotle in handling the question of the nature of justice in the city-

state. Plato sees justice as harmony. When, at the surveillance of reason, all the parts 

of the soul: the rational, the courageous and the appetitive perform their duties as they 

exactly should, only then is their justice in the individual. In like manner, justice can 

exist in the state only when all the composers of the state: the artisans, the soldiers 

and the ruler/s perform their duties properly in the state. Aristotle. unlike Plato, does 
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not see justice as a mere harmony of parts or mere exercise of duty either with 

reference to the individual or to the state. For Aristotle, justice is mainly and 

essentially an exteriorized practical virtue, that is, a virtue which one practices not just 

to himself but essentially to others. According to Alasdair Maclntyre, "the virtues, for 

Aristotle, are dispositions to act in specific ways for specific purposes"29. Justice is an 

"other" oriented virtue. According to Shilon Logan, "Whereas Plato bound the 

individual to his duty within the organ of the state, Aristotle argued that the individual 

deserved the right to enjoy an equality based society"30.    

Treating the other justly in the polis is inevitable for social welfare and cohesion 

(happiness), for, as Maclntyre has pointed out, justice, in Aristotle's understanding, is 

"valued for its own sake and for the sake of the telos, the kind of life which is best for 

human beings to live, because justice, like the other virtues, enables us to avoid those 

vicious states of character incompatible with the living out of that kind of life"31. 

Justice, in the Aristotelian conception, is primarily a rational activity (phronesis), a 

practical virtue, a doing concept. As practical wisdom, phronesis is knowledge of 

particulars grasped through experience32. Justice is a practical rationality—treating 

others, in particular situations according to the dictate of reason, or on the rule of 

reason, that is, exactly as they rationally deserve. In practical wisdom, reason 

combines with desire to produce a rule of action that is given to the agent by the agent 

himself33. 

 What guides phronesis is moral character. They depend on the virtue of moderation, 

which preserves or saves practical wisdom34. The proper measure of law therefore is 

good judgment guided by practical wisdom. The just man is not someone who has 

learnt theoretically about all the contours of justice, but one who by choice performs 

acts of justice to others as approved by law. The just man is practically fair in his 

dealing with others. It is in this vein that Aristotle defines justice as "that kind of state 

which makes people disposed to do what is just and makes them act justly and wish 

what is just"35. The practical import of justice is presented, again, in another of 

Aristotle's definition of justice. According to Aristotle, "justice is that in virtue of 

which the just man is said to be a doer, by choice, of that which is just, and one who 

will distribute either between himself and another or between two others not so as to 

give more of what is desirable to himself and less to his neighbour, but so as to give 

what is equal in accordance with proportion, and similarly in distribution between two 

other persons"36.  
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Things are known through their opposites. If justice is a disposition to do that which is 

just, being unjust, according to Aristotle, is "that kind of state which makes people act 

unjustly and wish for what is unjust". Being unjust is, consequently, "excess and 

defect, contrary to proportion, of the useful or hurtful"37. The unjust man does not act 

in due proportion; he takes excess of what is good and less of what is hurtful. The 

unjust man is lawless, for he takes more than what is his share; he does not act in 

respect to equality.  

Aristotle, as he did in law, makes distinctions regarding the concept of justice. There 

is universal justice. This is noticeable in cases where laws generally prescribe acts 

with the view to education for the common good38. On the other hand, there is also a 

general concept of the opposite of justice which is injustice as a vice. Particular laws 

are derived from these general laws. It is, therefore, from this regard that the law 

forbids the practice of any vice. Aristotle makes us also feel the difference between 

being unjust and injustice. Being unjust is the act of depriving the other what legally 

belongs to him; injustice is not only cheating on the other but also making profit out 

of it. It is unjust to steal a person's goat, for example, but it becomes injustice if the 

stolen goat is sold for profit making. There are acts that are generally unjust and also 

acts that generally depict injustice. Injustice is utter violation of what is lawful. 

Apart from justice in the general (universal) sense, there is particular justice (special 

justice). Particular justice has, again, two main features. The first is distributive justice 

which is "manifest in the distributions of honour or money, or the other things that fall 

to be divided among those who have a share in the constitution"39. In distributive 

justice, it is possible for one man to have a share either unequal or equal to that of 

another. In distributive justice, there is award or a share of things according to merit40. 

Explaining Aristotle's sense of distributive justice Theodore Scaltsas that:  

Distributive justice is practiced before any injustice is done, and the principle 

regulating the distribution of the goods is geometrical proportion. The coefficient 

determining the proportion is the merit of the parties involved, so that in distributing 

the goods, the ratio of the merits of the persons will determine the ration of the value 

of the goods they receive, as person A is to person B so is A's portion to B's portion of 

the goods41.  

The second part of particular justice is the kind that "plays a rectifying part in 

transactions". Some Aristotelians call it commutative justice. This part is itself 

divided into voluntary and involuntary types. Voluntary type includes those 
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transactions involving sale, purchase, usury, pledging, lending, depositing and letting. 

Involuntary type includes transactions involving adultery, poisoning, procuring, 

enticement of slaves, assassinations and false witness. Other involuntary transactions 

can be violent such as assault, imprisonment, murder, robbery with violence, 

mutilation, abuse and insult42. According to Theodore Scaltsas, "Rectifactory justice 

is practiced after injustice is done, and the principle regulating the return to the 

injured party is arithmetical equality: the injured party will receive portion from the 

injuring party that will equalize the difference between them caused by the unjust act. 

What is significant in rectifactory justice is that all parties are seen as having equal 

merit"43.     

For the exercise of justice in the polis, one must eye the mean. If the unjust man is 

unequal, unfair and unlawful, the just man is equal, fair and lawful. The just man is 

fair to himself and to others. He does not take more or less than his share neither does 

he give the other more or less than he/she deserves. The just man or magistrate 

Aristotle calls an animate justice; in him is justice humanly and practically 

exemplified. Exercising legal justice, treating the other legally or lawfully  invariably 

involves avoiding extremes, for extremes are vices. They involve giving less or more 

than merited. In exercising justice the just man avoids inequality eyeing, on the other 

hand, the middle, the equal, the intermediate, the mean. The mean (intermediate) is 

that between two extremes. But attention has to be paid regarding what the mean 

signifies for Aristotle.  

With reference to Aristotle, some repeat as an ethical dogma that "virtue lies in the 

middle". There is, for Aristotle, no middle point concerning vices: not stealing is an 

extreme and stealing too much is an extreme; therefore, one middle-points stealing. 

The golden mean applies only for virtues, not vices44. Endowed with the virtue of 

phronesis (practical wisdom), the mean is the best one can do in every particular 

instance. The mean differs in the various species of justice: distributive, commutative, 

reciprocal, rectifactory, and equity. It does not mean, therefore, "that  the golden mean 

is the exact arithmetical middle between extremes, but that the middle depends on the 

situation"45. The mean in distributive justice is proportional (geometrical proportion), 

because it entails the distribution of rewards among citizens of different statuses in the 

polis. Each citizen receives benefits in the polis with respect to her contribution to the 

common good. The mean in transactional (commutative) interactions is based 

radically on equality (arithmetical proportion). If two people pay for fifty cups of rice, 
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each should get exactly twenty-five cups in return. Rectifactory justice is the 

moderation of excess in the sharing of goods or pains; where one takes more than his 

share of a good, the mean, again, is equality. The mean for reciprocal interactions is 

also the proportionate depending on the goods being shared.  

Keeping to the mean is a virtuous act for Aristotle, for the mean is the lawful and the 

lawful is the mean. The practice of the mean is the habit of a law abiding judge, for 

the judge is an animate justice. He avoids excesses in all circumstances.  

Morality, like artwork, requires that one neither under-do nor over-do). One must hit 

upon the right course (steering between too much and too little). This requires 

practice. Virtues are good habits or dispositions to do the right thing developed by 

means of particular virtuous acts. Means themselves do not admit excesses and 

deficiency46.   

That is all the more reason why education in the acquisition and practice of the virtues 

becomes very important. Good judgment requires moderation between extremes. In 

order to do that one must have both general knowledge and particular experience47.    

6.   Treating the Other Legally or illegally in the City-State 

The considerations of law and justice according to Aristotle's legal thoughts offer us 

the premises for determining how to treat the other fairly or unfairly in the polis. 

6.1.   The Mean as Measure of Justice 

The individual is one capable of being treated justly or unjustly. He is treated justly if 

in the award of goods, he is given exactly what he deserve: no more no less. If the 

individual does what is wrong, he is treated justly, if he is punished exactly according 

to the gravity of his offence. To give him more or less of a good; to punish him more 

or less than he deserves is to treat him illegally.      

Treating the other legally or illegally implies following the rule of justice: what is 

equal. What is equal entails unfailingly avoiding two extremes (vices): giving one 

more than he deserves or giving one less than he deserves of pleasure or pain. 

According to Aristotle, therefore, "to do injustice is to have more than one ought and 

to suffer it is to have less than one ought, and justice is the mean between doing 

injustice and suffering it"48. To treat the other lawfully is "to act in accordance with 

the mean, a middle state between the two extremes of vice"49.  

The mean determines how fair or unjust we are to the other. Being unjust to the other 

is a clear demonstration of wickedness. An unjust act, for example, is manifest in a 

situation in which a man throws away his shield and abandons his fellow combatants 
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in a battle field through cowardice or speaks harshly through bad temper or fails to 

help a friend with money through meanness50. Worse than being unjust is the act of 

injustice— a situation whereby an unjust man makes gain or profits from an unjust 

act. Aristotle describes the man who commits an act of injustice as grasping—he 

makes gain from his wicked act. Someone who commits adultery out of bodily 

passion is simply unjust but someone who commits adultery for the purpose of 

making gain out of it acts more wickedly and is said to be grasping. 

Again, if one man commits adultery for the sake of gain and makes money by it, 

while another does so at the bidding of appetite though he loses money and is 

penalized for it, the latter would be held for self-indulgent rather than grasping  while 

the former is unjust , but not self-indulgent; evidently, he is unjust by reason of his 

making gain by his act51.  

The unjust man is unlawful and unequal either by being unjust to another or by 

committing acts of injustice to another, the motive of which is pleasure for gain.  

6.2.   The Other in Relation to Voluntary and involuntary acts 

 Being fair or unfair to the other is also assessed from whether acts are voluntary or 

involuntary. Voluntary acts are acts performed with proper knowledge of what is to be 

done, the instrument (means) to be used in accomplishing it and the end of the act.  

By voluntary I mean, (...), any of the things in a man's own power which he does with 

knowledge, i.e., not in ignorance either of the person acted on or the instrument used 

or the end that will be attained52. 

A voluntary act is not done in ignorance, incidentally (accidentally), or by 

compulsion. A voluntary act lies in the power of the agent. Of voluntary acts some are 

done by choice, that is, after thorough deliberation and some not by choice, that is, 

done without previous deliberation. An involuntary act is, therefore, one done without 

proper knowledge of the act, the instrument to accomplish it and the end or its 

consequences.    

Regarding voluntary acts, Aristotle outlines three kinds of injuries in transactions. 

Firstly, those done in ignorance are mistakes especially when the person acted on, the 

act, the instrument or the end is other than the agent supposed. When the injury takes 

place contrary to reasonable expectation it is a misadventure. Secondly, when the 

agent acts with knowledge but not after deliberation it is an act of injustice—acts due 

to anger or the other passions necessary or natural to man; the act is unjust but not due 

to vice. Thirdly, when a man acts from choice, he is an unjust man and a vicious 
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man53.  If a man harms another by choice, he acts unjustly and these are the acts of 

injustice which implies that the doer is an unjust man, provided that the act violates 

proportion or equality. Regarding involuntary acts, mistakes done in ignorance or 

from ignorance are forgivable, while those owing to passion which is neither natural 

nor such as man is liable to are not forgivable. 

6.3.   The Other and Distributive Justice 

 Distributive justice is what takes place where individuals unequal in rank or in 

contribution to social workforce are sharing state goods. In this situation, the 

dispensation of justice is strictly according to merit (status)54. In the sharing of state 

good, the king, for example, cannot receive the same share with the common subject, 

because the contribution of the king towards the welfare and unity of the state is 

supposed to be more than that of the subject. In distributive justice, each individual 

receives awards according to his/her contribution towards the general good. The 

awarding of merit in distributive justice is based on proportion or geometrical 

proportion55: as Aristotle explains it, "the whole is to the whole as a part is to the 

corresponding part". In distributive justice, the mean is the proportional; what is 

unjust is what violates the proportional—where the individual is not treated according 

to merit.  

6.4.   The Other and Commutative Justice.  

In commercial affairs, the individual deserves to be treated fairly too. Transactional 

affairs can occur in the form of buying and selling, sharing of a good or in the 

infliction of corporal injury. In these forms of transactions, legal justice demands 

treating the other exactly as he/she deserves. In buying and selling, the individual 

involved should get exactly what he/she bargained for; in the sharing of a good 

equality is paramount; and in the case where someone suffered an undeserved injury, 

an equal pacification penalty is necessary. In transactional exchange justice consists in 

equality qua equality; the equal is the mean, the intermediate, the lawful. What counts 

in transactional exchange is arithmetical proportion: no one gets more than the other 

of what is good or painful.    

There is illegality and unfairness in involuntary transactions, where one party 

deliberately cheats a partner who is purely ignorant of the cheater's intention. This is 

the case of clandestine exploitation whereby those involved in the transacts did not 

deliberate face to face before the transaction. Aristotle mentions "theft, adultery, 

poisoning, procuring, enticement of slaves, assassination, false witness. Some 
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involuntary acts can be violent such as assault, imprisonment, murder, robbery with 

violence, multination, abuse and insult. These are situations in which an individual 

can clandestinely be treated unfairly in the polity.  

6.5.   The Other and Rectifactory Justice 

 Injustice in transactional relationship depicts inequality in the sharing of things, for in 

such a situation, one has more of what is good and the other less, or one has less of 

what is evil and the other more of what  is evil. The good partaken of was neither 

shared distributively according to merit nor in mathematical proportion (equality), 

which is what should be lawful in transactional relations. What is needed in an unfair 

situation is rectificatory or corrective justice in which the inequality is equalized by a 

judge, the unbalanced balanced. According to Aristotle, in corrective justice,  "the law 

looks only at the distinctive character of the injury and treats the parties as equal, if 

one is in the wrong and  the other is being wronged, and if one inflicted injury and the 

other has received it"56. In corrective justice, "the judge restores equality, it is as 

though there were a line divided into unequal parts, and he took away that by which 

the greater segment exceeded the half, and added it to the smaller segment"57. In the 

case in which one has received and one has inflicted a wound, or one has slain and the 

other been slain, the suffering and the action have been unequally distributed; the 

judge tries to equalize things by means of the penalty, taking away from the gain of 

the assailant58.   

6.6.   The Other and Reciprocal Justice 

Reciprocity, for Aristotle, is rather based on exchange of goods among people, for it 

is what holds a city together. Aristotle attributes to people the natural desire to repay 

evil for evil or good for good. People also try to promote requital of services, "for it is 

the basis of grace to serve in return those who have shown grace to us, and should 

another time take the initiative in showing it"59. 

Aristotle did not agree with the Pythagoreans that reciprocity was without 

qualification. Aristotle did not equally see reciprocity as a sort of retaliatory justice 

quoting Rhadamanthus, who said: "Should a man suffer what he did, right justice 

would be done". This is a kind of lex talionis, an eye for an eye60. In this mentality, 

reciprocity would be a type of rectifactory justice contrary to Aristotle's supposition.  

Reciprocity is also different from distributive justice because it has nothing to do with 

the sharing of public goods according to merit. Reciprocity can be looked at from two 

angles: where there is an act of injustice between a superior and an inferior; and 
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secondly regarding the exchange of goods between people of different professions. In 

these exchanges, the mean is not arithmetical equality, but proportional though not 

from distributive perspective.   

In the case in which a superior commits an act of injustice against an inferior, 

Aristotle believes that retaliatory justice cannot be applied in such a situation. 

According to Aristotle, "if an official inflicted a wound, he should not be wounded in 

return, and if someone has wounded an official, he ought not be wounded only but 

punished in addition"61. One would easily ask why the official should not be wounded 

in return having deliberately inflicted a wound on a junior; and why the subject should 

not only be wounded in return but in addition punished? Aristotle had in mind rank 

and status. The official not only surpasses the subject in rank but in addition 

represents the state in his person. The official might be exercising an act of discipline. 

The official could be reprimanded or cautioned but not punished in the same manner 

the subject who abused the official would be treated. The retributions would not be 

"tooth for tat" but in a proportionate justice. Proportionate justice takes the merits 

between the two parties in question. According to Scaltsas: 

It is true that both the official and the layman commit offences both against a person 

and against the state in their respective acts; but it is not true that punishing them 

equally would be equally beneficial to the state. Hence, for utilitarian reasons relating 

to their punishments, given the position (merit) of the two parties, rectifactory justice 

should not be applied in their case; rather, the principle of proportionate return of 

reciprocity should decide their respective punishment62.         

There is another dimension of human interactions that demands treating individuals 

justly. This is a situation, for example, in which two individuals of different 

professions need to exchange their respective products. A farmer, for instance, needs 

to exchange some quantity of rice for a pair of shoes  with the shoemaker. Although 

the things to be exchanged are not identical in nature, yet the exchange demands 

treating the other fairly or justly. In the association between the farmer and the 

shoemaker each, in the exchange, has to receive  that which is equal to his good. This 

kind of exchange replicates neither the distributive nor the rectifactory type of 

equality but reciprocal justice. 

Reciprocal exchanges need, however, be equalized otherwise there would be no 

exchange between individuals. The justice in reciprocal exchanges is not based on 

exact arithmetical equality but on what Aristotle calls proportionate equality. In the 
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exchange of material goods, the proportionate is the mean, the intermediate, the 

lawful. It is difficult, for example, to know the exact quantity of rice a farmer needs to 

give in exchange for  a pair of shoes from the shoemaker. It is difficult to decipher the 

quantity of salt that would be commensurate for a tin of oil. Justice in this type of 

exchange is not equality but the proportionate.  

Reciprocity is also manifest in a situation in which a person might need another's 

property without the other requiring anything from her. Mr. 'A' needs a trader's 

trouser, while the trader does not actually need anything from Mr. 'A'. This situation 

of exchange requires equalization—the proportionate. Going by the proportionate 

requires inventing a unit agreed by all that would serve as a medium of exchange in 

associations. In this regard, money, says Aristotle, was introduced to provide for the 

proportionate, for all things that are exchanged must be somehow commensurable. 

Money is taken to stand as the intermediate or the mean, balancing the excess and the 

defect in exchange. About the place of money in exchange Aristotle writes: 

All good must therefore be measure by some one thing (...). Now this unit is in truth 

demand, which holds all things together (for if men did not need one another's good at 

all, or did not need them equally, there would either be no exchange or not the same 

exchange); but money has become by convention a sort of representative of demand; 

and this is why it has  the name money (νόμισμα)—because it exists not by nature but 

by law (νόμоЅ) and it is in our power to change it  and make it useless63.  

In exchange of goods, even for future use, money is the surety, for money makes it 

possible for us to  get what we want even for future use. Money itself can change 

value, that is why things have prices placed on them so that there would always be 

exchange and association. Money, then, conventionally acting as a measure, makes 

goods commensurate and equates  them.   

6.7.   The Other and Political Justice 

 Aristotle did not forget that the individual is a social being and so deserves political 

justice. Political justice is "found among men who share their life with a view to self-

sufficiency e.g., men who are free and either proportionately or arithmetically 

equal"64. Political justice exists only between men whose mutual relations are 

governed by law; and law exists for men between whom injustice is possible. In this 

light, legal justice does not exist between master and slave, father and child except by 

analogy because the master cannot be unjust to the slave neither the father to the 
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child, unless when the child has grown to full maturity. The justice between them is 

only by analogy, "for legal justice is the discrimination between the just and unjust".  

 Aristotle looks at political justice from two main angles: natural and legal. Natural 

justice refers to "that which everywhere has the same force and does not exist by 

people's thinking this or that". Legal justice is "that which is originally indifferent, but 

when it has been laid down is not indifferent e.g., that a prisoner's ransom shall be a 

mina, and that a goat and not two shall be sacrificed"65. Conventional justice should 

not suffocate the legal dignity of the individual, neither should the individual perform 

acts inimical to the security of the state. 

6.8.   The Other and the Equitable 

  Aristotle, in addition,  treats the individual as a legal subject from the point of 

view of equity and the equitable. The equitable is related to the just and the unjust 

though there understandings are different. The equitable tallies neither exactly with 

the distributive nor with the rectifactory justice (the arithmetical and the proportional). 

But in its own understanding, the equitable is related to the just in its perspective; thus 

it is not opposed to the just as such, it is an aspect of justice. The equitable is just but 

not the legally just, but a correction of legal justice. According to Olivier Sedeyn, "the 

equitable is a decision which corrects a law in force, especially where it shows itself 

to be imperfect because of its inability to respond adequately to a particular 

situation"66. Aristotle considers the equitable superior to legal justice. The reason is 

that all laws are generally universal in nature, which makes it difficult for them to 

respond to some unforeseen concrete situations. Thus, about those concrete situations, 

it is not possible to make a universal statement which will be correct. Equity (epikeia) 

is the legal judgment that takes care of those concrete situations which a universal law 

could not handle before it was enforced. The equitable is considered correct because 

the error is neither in the law nor in the legislator but in the nature of an unforeseen 

situation, since the matter of practical affair is of this kind from the start. When the 

law speaks universally, then, and a case arises on it which is not covered by the 

universal statement, then it is right, when the legislator fails us and has erred by over-

simplicity, to correct the omission—to say what the legislator himself would have 

said had he been present and would have put into his law if he had known67. The 

equitable is, therefore, the correction of law where the law is defective owing to its 

universality. 
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6.9.   Being Unjust to Oneself 

 We have looked at justice from how far individuals can treat another fairly or 

unfairly in awarding of goods or pain. Now, Aristotle takes the dispensation of justice 

to the individual herself. The question is: can the individual voluntarily treat herself 

unjustly? In other words: is it truly possible to be voluntarily treated unjustly? A 

voluntary act is one performed out of perfect knowledge of the act, of the  means, the 

end and consent. In the first place, justice requires the interaction of different persons. 

Consequently, a person cannot be voluntarily unjust to herself because the concept of 

justice/injustice does not apply to a single individual. The concept of justice can apply 

between the man and his wife, but not between a man and himself.  

But, is Aristotle not, however, wrong by saying that one cannot be unjust to oneself? 

What of a situation where a man voluntarily harms himself indicating that one can 

voluntarily be unjustly treated proving also that it is possible to treat oneself unjustly? 

Again, a man, according to Aristotle,  may voluntarily, owing to incontinence, be 

harmed by another who acts voluntarily, so that it would be possible to be voluntarily 

treated unjustly. Thirdly, in the distribution of a good, a man may voluntarily assign to 

himself less than another, which indicates that one can voluntarily be unjust to oneself.  

Regarding the above illustrations, which gear to prove that one can voluntarily treat 

oneself unjustly, Aristotle insists that  "a man may be voluntarily harmed and 

voluntarily suffer what is unjust from another, but no one is voluntarily treated 

unjustly, for no one wishes to be unjustly treated, not even the incontinent man. The 

incontinent man, says Aristotle, acts contrary to his wish; for no one wishes for what 

he does not think to be good, but the incontinent man does do things that he does not 

think that he ought to do. Again, whoever gives out what is his own, says Aristotle, is 

not unjustly treated. Furthermore, the law, says Aristotle," does not command a man 

to kill himself, and what a law does not command it forbids.  He who, for example, 

out of anger, voluntarily stabs himself, does this contrary to right reason, and this the 

law does not allow. Therefore, he is acting unjustly towards the state and not to 

himself, for he suffers nothing contrary to his wish. He suffers voluntarily according 

to his wish, for no one is voluntarily treated unjustly. That is why the state punishes 

and attaches a certain loss of civil rights to the man who destroys himself on the 

ground that he is treating the state unjustly. The man who assigns himself less and to 

the other more than his share, suffered unjustly but according to his own wish. Thus, 
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in Aristotle's perspective, no one can voluntarily treat himself unjustly. Thus, "no one 

is voluntarily treated unjustly.      

7.   A Brief Appraisal  of Aristotle's Theory of Law and Justice 

Aristotle wrote his theory of justice from his fundamental understanding about the 

nature of humans. Aristotle did quite understand the indeterminate texture of man's 

naturally endowed best gift, namely, reason. While other things are by nature 

determined to adapt to some particular patterns of behaviour, humans, with the gift of 

reason, are liberated from a prefixed style of life. With reason, humans are neither 

structured to act rightly nor wrongly at all times. Humans are rather capable of doing 

both evil or good. Humans, for Aristotle, require serious training to fit into the 

society. For society to function orderly, Humans must be educated, right from 

childhood, in matters touching law and justice. The   practice of law and justice is for 

the common good of all. Olivier Sedeyn on the value of law according to Aristotle 

quotes a Talmudic statement about law: 

If the law was not existing, according to a statement of the Talmud, humans would 

have eaten one another raw. The law civilizes and humanizes, it polishes the 

behaviours of humans, who without it, would have the tendency of conducting 

themselves like ferocious animals, at least in a large part68.   

For Cicero, without friendship the whole world would crumble; without law and 

justice, for Aristotle, society would run chaotic. Plato placed the individual on a duty 

role in society, Aristotle sees the human person as  a  legal referent, one who should at 

all times be treated exactly as she deserves. The law points to the human person as a 

subject of immense respect, one whose position in society cannot be compromised on 

the whims of the passions. Olivier Sedeny has rightly observed that for Aristotle, "The 

law is assuredly necessary for living in a community,   the law obliges us to remain on 

the right part, that is to say, for us to take care of others, to respect them and to live in 

good understanding with them"69. 

The rationality of the law is to uphold and maintain justice for the common good of 

both the individual and the society. Whether the award of goods is distributive, or 

rectifactory, or reciprocal: the ontological predicament of the individual is what 

mostly counts. In a situation where the universal law does not properly address a 

concrete situation, equity should be employed in upholding fairness either for or 

against. In all cases of justice, the individual should not take more or less than she 

deserves from a shared good, or more or less evil in bad situations. 
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Despite his attractive thesis on justice, Aristotle has been seriously criticized for his 

discriminative political ideology. Women, children, labourers, slaves and foreigners 

do not seem to partake in citizenship in Aristotle's city-state. In his criticism of 

Aristotle on the exclusion of some people  from being proper members of the polis, 

Alasdiar Maclntyre writes.   

Aristotle's description of the type of constriction depends in part unfortunately upon 

his belief that participation in certain types of occupation—those of artisans, 

merchants, and farmers—preclude the requisite exercise of the virtue necessary for 

participation in the active life of the best kind of polis (,,,). Although members of the 

groups which are so occupied discharge functions necessary for sustaining the life of 

the polis and are to be parts of the polis, they are not to be citizens70.   

Maclntyre thinks that the distribution of public awards should take care of all the 

citizens irrespective of rank and gender71. Eric Engle thinks that Aristotle flawed his 

theory of justice by approving the subjugation of women and slaves. He writes: 

Aristotle was racist, sexist and homophobic. He believed that slavery was natural and 

good, he also taught that a woman's place was in the home. Due to Aristotle's 

influence his tragic flaw has distorted western thought ever since its conception72.  

Engle thinks, against Aristotle, that: "The first injustice which results from Aristotle's 

presumption of natural (genetic) inequality is that it limits the teleological 

development of citizens of the Polis. The slave born a slave can never become more 

than a slave". The Second is that the supposedly "natural inequality limits the 

development of the city itself and stunts healthy inter criticism—channelling reform 

into rebellion"73.  

8.   Law and Justice: Aristotle versus Africa 

Despite all the polemics for or against Aristotle's theory of law and justice, an 

Aristotelian scholar cannot fell to admire his vision on law and justice as the 

fundaments of social bond. There is no doubt that Aristotle's theory of  justice and law 

has much influence on western moral and legal theories. I suppose also that the 

essential traits of his theory of justice can be useful for the African context. 

There is no doubt that all the African countries are largely founded on constitutions, 

part of the functions of which is to uphold the primacy of justice and law for human 

flourishing. There is no doubt, too, that all the legal agents are doing their best to 

maintain law and order in their respective countries. It can also be claimed that the 

breakage of law and order is a common phenomenon all over the world. But I suppose 
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that the African situation calls for a special attention and needs the Aristotelian legal 

eyes to ameliorate the human hazards in Africa.  

The constitutions might well exist, the law enforcement agents might be committed to 

their duties of maintaining the peace, what still remains farfetched in the continent is 

the Aristotelian conception of the individual as a legal subject in the city state. The 

other is not just a thing or a mere brute senseless animal, but a rational being who 

must be respected and treated justly in the state. This is where Aristotle should enter 

much more into dialogue with Africa, because treating the individual as she really 

deserves is a lesson yet to be deepened in Africa. 

 African is a continent where community interests are over-emphasized against that of 

the  individual. On this backdrop, many have suffered gross injustice in the continent. 

Indeed, there is little or no law protecting the individual in Africa. Whatever one 

comes across in life-time that is one's fate. The African situation is such that the 

individual can be the victim of any circumstance at any time. If the individual has no 

money to defend her case, no one comes to her rescue. This is the predicament of 

those who have lost their homes to irrational incessant wars. Assassinations, political 

or otherwise, feel the daily Newspapers and the families of the victims stay helpless 

before the impunities. Some women sob every moment of their lives, now, because of 

uncontrolled rape-waves in the continent. The mounting cases of kidnapping, looting, 

usurpation of people's properties by force create disturbing situations of panic and 

insecurity. Illiteracy still abound in this century because of some parent's irresponsible 

refusal to send their children to school due, at times, to stupid cultural belief. The 

destabilizing threats of joblessness is worrisome. Extortions of motorists on the road 

and the unlawful beating of innocent citizens by policemen portrays the helpless 

condition of Africans before those whose duty is  to protect them. In Africa anybody 

can be treated any how (n'importe comment) at any moment with all impunity. If 

there is no money to go to court, one stays at home to lick one's wound.  The worst 

mistake one would make is to expect justice in the law courts anyway. 

Aristotle believes that distributive justice—the sharing of public goods, should be 

done with respect to merit (rank). There are many in Africa who are occupying 

positions and receiving honour and dividends there-from, which they do not actually 

merit. Some attain to high political statuses, not because of their academic 

qualifications or experiences, but simply because they belong to the favourite parties. 

Public enterprises are mostly flooded, due to god-fatherism, with people who are 
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hardly qualified for such posts and those who are best qualified are rarely let in. While 

the majority, in Africa, struggle to earn one dollar ($1) per day, some very few, 

mainly the politicians, and the high and mighty, loot public treasuries at will. That is 

why, in Africa, there is an enormous gap between the poor and the rich.  

Stepping beyond the individual level to the social, we find that the Aristotelian 

distributive justice does not hold in Africa. There is no country in Africa, where one 

tribe or the other is not crying over marginalization because they felt politically 

excluded from the shared "national cakes". The politicians are working mainly for 

their individual benefits and where they care, it is only for those parts of a country 

that voted them into power.  

Rectifactory justice, for Aristotle, requires judges who have been thoroughly educated 

in the four cardinal virtues: temperance, courage wisdom and justice. A good judge 

must have the virtue of phronesis to dictate where the mean lies, and the temperance 

to control the influence of his desires when deciding cases, and the courage to do that 

which is lawful. The just man, says Aristotle, is the lawful and the equal. Such 

Aristotelian ideal judge is still far-fetched in Africa. It shocks intellectuals when 

citizens appeal for justice, when cheated, to no avail before corrupt lawyers and 

judges who bend cases for their personal aggrandizements.  

Regarding commercial transactions, there is little or no sense of justice. In most cases 

one does not receive in exchange what one exactly bargained for in Africa. One of the 

major reason is that commercial goods have no determined prices place on them. 

What one buys depends on one's capacity to bargain intelligently. Worst of it all is 

that every commercial good has its original and fake types. The fake is what one 

eventually receives after paying a good sum of money for the original. What the seller 

of the good wants is money and not whether the customer receives the quality of what 

is being sold. Fake drugs, for example, have killed many in Africa. One is not sure of 

what one is paying for in the commercial sectors and there is no one to appeal to if 

one feels bluntly cheated.  

Each nation in Africa presumably has a constitution but people's activities are not 

guided by the codes of their national constitutions. The principles of the constitutions 

are hardly enforced, and so, Africans violate the national constitutions with all 

impunity. People do whatever they like, to whomever they will and whenever they 

like. They constitutions which should be guiding laws for the continents are hardly 

respected. The universal and continental proclamations of human rights are simply 



JIARM VOLUME 1           ISSUE 6             (JULY 2013)       ISSN : 2320 – 5083 
 

513 
www.jiarm.com 

falling on deaf ears. If one is caught in a crime, what one requires is money to pay 

one's way out of prosecution. In some African countries, it is still difficult to 

determine which constitution is guiding them: that of the nations or that of some 

political stakeholders.       

Equity can only take place if it is needed to bend a case in favour of some interests. 

This takes place during political elections, where the courts would do all in her power 

to help the favoured party win at all costs. Building a just and fair society is still a 

transcendental ideal for Africans.  

9.   "Rule of law" for the Course of Justice in Africa 

I would like to agree with Aristotle that with reason man is the best of all the animals; 

without reason, he is the wildest of all. It is difficult to dispute Aristotle's position that 

justice is fundamental for social coherence and collective security. Where there is no 

justice, it is nothing but a gang of wolves and cats and loins. Justice is, therefore, 

inescapable for the political development of the African continent.    

I see in this essay, Aristotle instructing Africans that the pursuit of justice without 

"rule of law" is a mere fantasy. "For justice", says Aristotle, "exists only between men 

whose mutual relations are governed by law (...).This is why we do not allow a man to 

rule but law"74. Aristotle believes strongly that it is rule that governs society. Thus, 

one of the should be backbones to Africa's economic and political development is 

"rule of law". 

By rule of law I do not understand the legal effort to control the powers of any 

constituted government and her agencies. For According to Peter Shivute, "The rule 

of law is the motion that the powers of state and government can be exercised 

legitimately only in accordance with the applicable laws and according to laid down 

procedures. Thus, the legitimacy of all organs of the state and its institutions must 

have roots in the law"75. My sense of rule of law is not simply based on the control of 

governments, but on the Aristotelian general understanding that, for there to be 

justice, human relations in any society should be governed by established laws. 

According to Leon Louw, “Jurisprudentially, ‘law’ refers to the regulation of human 

conduct”76. Again, Leon Louw has instructed that “One of the most important aspects 

of this conception of the rule of law is the it is not concerned with the substance of 

law, only that people should be ruled by ‘law’, not man”77. Without the laws, 

incontinent men would, in pursuit of their private pleasures, violate the rights of 

others. Every modern state is established according to an adopted constitution. The 
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constitution represents the spirit of a legitimate country and the functionality of a 

nation depends on strict compliance with the dictates of the constitution. It is, 

therefore, the exclusive duty of every government to see to it that the laws of a 

nation's constitution are not violated by individuals or groups or by the governments 

themselves. To function effectively, the government must operate according to 

established laws of the country without fear or favour. The rule of law implies that 

people should be liable to face the consequences of their actions in the state. 

Individuals, no matter their ranks, should be treated exactly according to merits. Rule 

of law implies that no individual, whatsoever, is above the laws of a legitimate 

country. The law should bite whoever contravenes it with impunity.   

People violate the principles of the Universal Declaration of Human rights, the 

African chatter on human and people's rights, and the constitutions of their respective 

countries in Africa and go unchallenged, although each country pretends to abide by 

the rule of law. According to Peter Shivute, “Although many African countries have 

excellent constitutions providing for the protections of international human rights and 

freedoms, it is disheartening to note that these rights are in some instances not 

respected in reality”78. Without African governments arresting and compelling people 

to face the law for the consequences of their actions, various acts of injustices would 

continue to scale-up in the condiment. If individuals were not seriously seen as legal 

subjects, whose rights must be legally defended at all costs, the violations of human 

rights would become a recurring decimal in the contiment, as it has been the case. The 

logics of education, economic, technological and social development would be mere 

fantasies if constructional laws were not adhered to. On the rule of law as an 

important instrument of social progress, Peter Shivute Writes: 

 Thus, apart from its enduring relevance in the promotion of 'government of laws and 

not of men', democracy, and political and civil rights, the rule of law must also be 

seen as an instrument for the promotion of social and economic development and 

social justice—which in themselves are conducive to peace and security. In its social 

and economic role, the function of the rule of law is to ensure that the objective of 

development is to bring about sustained and meaningful improvement in the welfare 

of the individual and to bestow the wealth of the country on all members of the 

society. If unjustified privileges, extreme income disparities and social injustices are 

the order of the day in a country, then development fails and the rule of law is thrown 

out of the window79.   
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Maintaining rule of law in Africa would require, in Aristotelian thinking, courageous 

lawyers and judges. This is an uphill task in Africa, because most of the illegalities in 

Africa are committed by legal practitioners. A judge, according to Aristotle, should be 

firm and resolved to dispense justice with the spirit of the law. For the lawyer, says 

Aristotle, is an animate justice, he is the intermediate between quarrelling parties. If a 

lawyer is corrupt, all hope for justice is shattered. On the just judge Aristotle writes: 

This is why, when people dispute, they take refuge in the judge; and to go to the judge 

is to go to justice; for the nature of a judge is to be a sort of animate justice; and they 

seek the judge as an intermediate, and in some states they call judges mediators, on the 

assumption that if they get what is intermediate they will get what is just80. Apart from 

committed judges, establishing human rights agencies, who have the rights to 

prosecute illegalities is inevitable for the African continent. in addition, journalists and 

the media should expose incontinent and corrupt people to the public.  

Finally, African governments should task themselves to educate people on the rule of law is a 

sine qua non for social coherence and justice. Millions of Africans are still illiterate and it is 

not easy to reach such people on matters of rule of law. The human rights agencies could be 

important instruments in instructing people on the importance of complying with the 

constitutions for the welfare of all.  

 

10.   Conclusion     

I have tried, in this paper, to see the other as a legal referent in Aristotle's 

theory of justice. This is evident in Aristotle's position that justice is for the good of 

the other. The various dimensions of Aristotle's sense of justice: distributive, 

rectifactory, reciprocal, political and equity demonstrate the centrality of the 

individual in Aristotle's legal mentality. I have tried to show that, despite the racist 

texture of Aristotle's political and legal theories, Africa can borrow, from his judicial 

insight, what is best and essential, namely, the necessity of establishing a just society 

through the "government of laws and not of men"81. Such a legal influence would 

prioritize the value of the individual as a legal subject in the black continent. The 

individual would no longer be treated as an object but as a legally respectable subject 

in the African communities. Governed by the rule of law, the rampart human abuses 

would metamorphose into respect for human rights, which would eventually lead to 

human flourishing in all the corners of the continent.        
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