
Journal of International 
Academic Research for Multidisciplinary 

 

 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

www.jiarm.com 



Editorial Board 
__________________________________________________________________________________________ 
 
 

Dr. Kari Jabbour, Ph.D   

Curriculum Developer, 

American College of Technology,  

Missouri, USA. 

 

Er.Chandramohan, M.S  

System Specialist - OGP  

ABB Australia Pvt. Ltd., Australia. 

 

Dr. S.K. Singh 

Chief Scientist 

Advanced Materials Technology Department 

Institute of Minerals & Materials Technology   

Bhubaneswar, India 

 

PROF.Dr. Sharath Babu,LLM Ph.D  

Dean. Faculty Of Law, 

Karnatak University Dharwad,  

Karnataka, India 

 

 

Dr.SM Kadri, MBBS,MPH/ICHD, 

FFP Fellow, Public Health Foundation of  India  

Epidemiologist Division of Epidemiology and Public Health, 

Kashmir, India 

 

Dr.Bhumika Talwar, BDS  

Research Officer 

State Institute of Health & Family Welfare 

Jaipur, India 

 

Dr. Tej Pratap Mall Ph.D  

Head, Postgraduate Department of Botany,  

Kisan P.G. College, Bahraich, India. 

 

Dr. Arup Kanti Konar, Ph.D 

Associate Professor of Economics Achhruram,   

Memorial College, 

SKB University, Jhalda,Purulia,  

West Bengal. India 

 

Dr. S.Raja Ph.D  

Research Associate, 

Madras Research Center of CMFR , 

Indian Council of Agricultural Research, 

Chennai, India 

 

Dr. Vijay Pithadia, Ph.D, 

Director - Sri Aurobindo Institute of Management 

Rajkot, India. 

 

 

 

 

 

 

 

 

Er. R. Bhuvanewari Devi M.Tech, MCIHT  

Highway Engineer, Infrastructure,  

Ramboll, Abu Dhabi, UAE 

 

Sanda Maican, Ph.D.  

Senior Researcher, 

Department of Ecology, Taxonomy and Nature Conservation 

Institute of Biology of the Romanian Academy,  

Bucharest, ROMANIA 

 

Dr.Damarla Bala Venkata Ramana 

Senior  Scientist 

Central Research Institute for Dryland Agriculture (CRIDA) 

Hyderabad, A.P, India 

 

PROF.Dr.S.V.Kshirsagar,M.B.B.S, M.S  

Head - Department of Anatomy, 

Bidar Institute of Medical Sciences, 

Karnataka, India. 

 

DR ASIFA NAZIR, M.B.B.S, MD 

Assistant Professor Dept of Microbiology 

Government Medical College, Srinagar, India. 

 

 

Dr.AmitaPuri, Ph.D  

Officiating Principal 

Army Inst. Of Education 

New Delhi, India 

 

Dr. Shobana Nelasco Ph.D  

Associate Professor, 

Fellow of Indian Council of Social Science 

Research (On Deputation},  

Department of Economics,  

Bharathidasan University, Trichirappalli. India 

 

M. Suresh Kumar, PHD  

Assistant Manager,  

Godrej Security Solution, 

India. 

 

Dr.T.Chandrasekarayya,Ph.D  

Assistant Professor, 

Dept Of Population Studies & Social Work, 

S.V.University, Tirupati, India. 

 



JIARM VOLUME 1           ISSUE 6             (JULY 2013)       ISSN : 2320 – 5083 
 

65 
www.jiarm.com 

JUDICIAL ACTIVISM IN INDIA: ITS BENEFICIAL EFFECTS AND 
CONSEQUENCES 

 
PRAVESH DALEI* 

PRABHASH DALEI** 
 

* Assistant Professor & Head, School of Law, Guru Ghasidas Vishwavidyalaya, Bilaspur, Chhattisgarh, India 
**Student, Hidayatullah National Law University, Raipur, India 

 
1.1 CONCEPT OF JUDICIAL ACTIVISM 

Judicial Activism does not carry any statutory definition. It connotes that 

function of the judiciary which represents its active role in promoting justice. Judicial 

activism, to define broadly, is the assumption of an active role on the part of the 

Judiciary.1  

In the words of Justice J.S. Verma, Judicial Activism must necessarily mean “the 

active process of implementation of the rule of law, essential for the preservation of a 

functional democracy”. 

According to Black's Law Dictionary, Judicial Activism is "a philosophy of judicial 

decision-making whereby judges allow their personal views about public policy, 

among other factors, to guide their decisions, usually with the suggestion that 

adherents of this philosophy tend to find constitutional violations and are willing to 

ignore precedent." 

Merriam-Webster's Dictionary of Law defines judicial activism as "the practice in the 

judiciary of protecting or expanding individual rights decision that depart from 

established precedent or are independent of or in opposition to supposed 

constitutional or legislative intent." 

The jurist, speaking of judicial activism in the modern context, explores how justice 

to the individual or group of individuals or to the society in general is ensured through 

the active participation of the court, particularly as against public agencies.  

According to Prof. Upendra Baxi, Judicial Activism is an ascriptive term. It means 

different things to different people. While some may exalt the term by describing it as 

judicial creativity, dynamism of the judges, bringing a revolution in the field of 

human rights and social welfare through enforcement of public duties etc., others have 

criticised the term by describing it as judicial extremism, judicial terrorism, 

transgression into the domains of the other organs of the State negating the 

constitutional spirit etc. 
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1.2 Origin of the Concept of Judicial Activism 

 The concept of judicial activism found its roots in the English concepts of ‘equity’ 

and ‘natural rights’. On the American soil, these concepts found expression in the 

concept of ‘judicial review’. The first landmark case in this regard was the case of 

Marbury v. Madison2. In this case, for the first time the judiciary took an active step 

and took a step above the legislative actions. The landmark decision helped define the 

boundary between the constitutionally separate executive and judicial branches of the 

American form of government. 

With the power of judicial review up in its sleeves, the American judiciary started the 

modern concept of judicial activism in 1954 with the landmark judgment in Brown v. 

Board of Education3. Starting from this judgment and by a series of judgments after 

this, the Supreme Court of America ruled out all the laws which segregated the 

Negroes from all the fields of day to day life. The earlier position taken in Plessy v. 

Ferguson4  that blacks could be treated as a separate class but must be provided with 

equal facilities, separate but equal founded on racial discrimination was rejected by 

the Supreme Court at the risk of disturbing the institutional comity and delicate 

balance between the three organs of the State. Not only did the Court abolish the laws 

which did not ascribe to the prescribed Constitutional norms, but also encompassed 

more rights which were not clearly provided for in the Constitution. 

 

1.3 Judicial Activism in India: Its Origin and Development 
 

For a very long time, the Indian judiciary had taken an orthodox approach to 

the very concept of judicial activism. However, it would be wrong to say that there 

have been no incidents of judicial activism in India. Some scattered and stray 

incidents of judicial activism took place from time to time. But they did not come to 

the limelight as the very concept was unknown to India. However, the history of 

judicial activism can be traced back to 1893, when Justice Mehmood of the Allahabad 

High Court delivered a dissenting judgment which sowed the seed of activism in 

India. It was a case of an under-trial who could not afford to engage a lawyer. So the 

question was whether the court could decide his case by merely looking at his papers. 

Mehmood held that the pre-condition of the case being ‘heard’ (as opposed to merely 

being read) would be fulfilled only when somebody speaks. So he gave the widest 
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possible interpretation of the relevant law and laid the foundation stone of judicial 

activism in India. 

Judicial activism as the modern terminology denotes, originated in India much later. 

This origin can be traced to the Theory of Social Want. It was due to executive abuses 

and excesses that the judiciary had to intervene during the course of legal 

proceedings. Let us look into the rationale behind such intervention. After 

independence from the British, the executive has always looked upon the judiciary as 

a hostile branch of the State. This view gained more momentum and popularity when 

the bureaucracy degenerated into a system for personal and not public gains. 

Exploitation and corruption became inbuilt in the present political system. The masses 

were oppressed beyond imagination by the unbridled actions by Money power, 

Muscle power, Media power and Ministerial power. In this scenario, some emergency 

situations arose which could not wait for the Parliament for its looking into. Hence, it 

became a responsibility of the judiciary to do something to provide relief to the 

oppressed masses of the society. In Sunil Batra v. Delhi Administration5, Justice V. R. 

Krishna Iyer described the situation in the following words: “Though legislation was 

the best solution, but when lawmakers take for far too long for social patience to 

suffer. Courts have to make do with interpretation and curve on wood and sculpt on 

stone without waiting for the distant marble.” Therefore, in the historic case of 

Mumbai Kamghar Sabha v. Abdul Bhai6, the Apex Court introduced the doctrine of 

judicial activism, though without the nomenclature. The theory of judicial activism 

received impetus in the case of Maneka Gandhi v. Union of India7, where the Apex 

Court substituted the due process clause in Article 21 instead of ‘procedure 

established by law’ in order to bypass the absolutism of the Executive and its 

interference with individual freedom. In course of time, the PILs carried on with the 

task of unearthing many scams, providing justice to the citizens and also to enhance 

their rights. 

1.4 Towards beneficial effects 

Prior to 1970, the view that existed among the common mass was that the 

Parliament is the sovereign body and it can override not only the executive vis-à-vis 

the judiciary but also the Constitution. This was the prevalent view in the days of the 

landmark case of Golaknath v. Union of India8. However it was in the twin cases of 

Maneka Gandhi v. Union of India9 and Keshvanand Bharati v. State of Kerala10, that 

the judiciary changed its stance and formulated new interpretations of laws based on 
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the principles of humanity, morality, reason, liberty, justice and restraint along with 

the wholesome spirit of the Constitution. It was in the case of Keshvanand Bharati v. 

State of Kerala11 that the Court outright rejected the stance that Parliament is 

sovereign. Not only that, the Apex Court also formulated the ‘doctrine of basic 

structure’ which formed an impenetrable structure against all the despotic and 

whimsical actions of the executive or for that matter, the legislature. This indeed is a 

far-reaching development in the annals of Indian jurisprudence for meeting the 

challenges of troubling times and issues confronting our democratic and secular 

Republic12. Hence, in troubling times, the poor and the helpless sections of the society 

always have had the firm stance of the pro-active judiciary on their side. Not only 

that, the NGOs, the advocates and other people have come forward pro bono publico 

and the judiciary has always been very co-operative in devising newer rights as part of 

basic human rights. In the case of Sunil Batra v. Delhi Administration13 the Court held 

that the writ of habeas corpus can be issued not only for releasing a person from 

illegal detention but also for protecting prisoners from barbarous and inhuman 

treatment. Similarly, the Court in several cases has affirmed prisoners’ rights14. In 

M.C. Mehta v. State of Tamil Nadu15 the Court ruled out the employment of children 

in match factories as it is hazardous and declared various measures aiming at child 

welfare in some other cases16.  

Pro-environmental stance of the judiciary 

 The Indian judiciary has taken a very active stance in protecting the 

environment for the welfare of the people. Many environmentalists have thanked the 

judiciary for the pro-environment standing it has taken in some of the recent cases. 

The initial stage of apathy and indifference of the Indian judiciary towards 

environmental issues has now been replaced by the sympathetic and active approach 

of the judiciary towards environmental policies, environmental hazards etc. as an 

aftermath of the Bhopal Gas Tragedy by the infusion of pro-environmental steps in 

the Constitution and by declaring right to healthy environment as a fundamental right 

guaranteed under Article 21 of the Constitution17. The Court has also directed several 

companies to take necessary measures to protect the environment and reduce the 

pollution18. In some recent cases, the Supreme Court has shown its concerns over the 

pollution-ridden monuments, heritage buildings, rivers etc19.  
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Gender jurisprudence 
 Gender jurisprudence has emerged in India due to pro-active steps taken by 

the judiciary in this regard. There have been various provisions in the Constitution as 

well as other enactments to prevent atrocities against the women and gender 

inequality. However, these legislations remained confined to text books and nothing 

could be done till the time the judiciary became active and decided to remove all 

atrocities against women by implementation of the prevailing legislations. The Court 

has laid down elaborate guidelines to prevent sexual harassment of women at 

workplaces20. In Gaurav Jain v. Union of India21, the Apex Court has also laid down 

exhaustive guidelines for the protection of women prostitutes and for the 

rehabilitation of their children  

Social upliftment of lower castes: Though the emancipation of the Shudras and the 

lower castes from the different forms of oppression and social discrimination had 

been thought of long ago by the legislature and necessary legislations had been 

framed to achieve the same, yet the goal could not be achieved due to poor 

implementation and laid-back attitude of the executive. It was at this situation that the 

judiciary took an active step and came ahead with Dalit jurisprudence to end the 

pitiable conditions of the Dalits (the Harijans, the Girijans and the Adivasis labelled 

together). Several judgments have been delivered by the Supreme Court for the 

betterment of Dalits and their ranking on equal footing in the society with the other 

castes22. 

Human Rights: In the field of basic human rights too, the judiciary has been 

consistently building new linkages of a new egalitarian democratic and free society in 

consonance with new universal socio-political and economic order by evolving some 

rights as Fundamental Rights under Part III of the Constitution. Some of them are 

worth mentioning e.g. right to information23, right to work24, right to get minimum 

wages25, right to speedy trial26, right to secrecy27, right against inhuman treatment28 

etc. Above all judicial activism itself is the saviour of one basic human right. As 

Justice Krishna Iyer states that “The access to justice is the first among human rights.” 

Judicial activism has removed the iron curtain of rigid procedure that stood between 

public justice and the court. 
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4.2 Undesirable Consequences Ensuing from Judicial Activism 

Delay, backlog and abuse of public interest litigation The judicial system, 

which is currently unable to handle ordinary litigation, as it faces a huge backlog of 

undecided cases, has to now contend with non-traditional types of litigation in the 

form of public interest litigation (PILs) that are attempts to use Judges as “social 

engineers”. Abrogating the principle of locus standi in the name of ushering in social 

justice and the upliftment of the downtrodden sections of society, the courts opened 

their doors so wide that they find it difficult to control the influx today. The US Chief 

Justice John Roberts, writing about the US Supreme Court, which only hears a small 

fraction of the cases the Supreme Court of India hears, had this to say about the 

problem:“So long as the Court views itself as being ultimately responsible for 

governing all aspects of our society, it will, understandably, be overworked.”29  

Unmindful of the sobering dicta that Judges have neither the power of sword nor of 

the purse, the courts have taken upon themselves the duty of monitoring several 

actions, which fall exclusively within the purview of the executive domain. Often one 

may not find fault with the final results achieved, but one doubts whether the 

reasoning by which those results were arrived at is legally supportable. 

Articles 32, 136 and 142 of the Constitution invest extraordinary powers in the 

Supreme Court. Correspondingly, Article 226 invests the High Court’s with the all-

powerful writ jurisdiction. By abandoning the principle of locus standi, Judges have 

now become roaming knights-errant on white chargers tilting at windmills of injustice 

to defend the honour of the Dame of justice. Extraordinary powers must be reserved 

for extraordinary occasions. Its frequent use detracts from its efficacy and produces an 

incongruous effect. As is said in a well-known subhashita: There are a substantial 

number of bogus litigations, which sneak in as public interest litigation and can 

simply be collusive, profiteering, or speculative 

Expediency and judicial error 

The legislative and the executive wings of the body politic, which possess the 

core competence and specialization in dealing with complex socio-economic 

problems, are getting progressively marginalized. The judicial organ of the State, the 

least equipped to deal with socio-politico-economic issues, has occupied the centre 
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stage, and has got bogged down in more and more of such cases. Sheer expediency or 

the urge for immediate justice in an abstract sense is hardly a justification for taking 

on problems with myriad fine details that the court is ill-equipped to handle. 

Fine-tuning of administrative details is beyond the capacity of the courts, but 

unfortunately it is something that they have engaged in with enthusiasm. Judicial 

forays into policy issues through trial and error, without necessary technical inputs or 

competence, have resulted in unsatisfactory orders that have been passed beyond 

“judicially manageable standards”. The reliance on affidavits tendered or even placing 

reliance on a report of a court-appointed Commissioner can hardly supplant a 

judgment made by a competent executive officer with regard to the actual ground 

realities. 

The credibility of the institution 

As we have seen, the tendency of the Supreme Court to pronounce on issues, 

which require purely political decisions, has led to situations where the Court has had 

to subsequently back down. The most embarrassing instance has been in the case of 

the directive for uniform civil code legislation, as we have already seen, where the 

Court had to later downplay its initial activist observations. 

In my view, while activist judgments may bring immediate and transitory succour, if, 

in the long run, the judgments do not strike at the root of the problem, what follows is 

loss of credibility and respect for the institution among the other constitutional 

branches and the general public. As Justice Felix Frankfurter said in Baker v. Carr:30  

“There is nothing judicially more unseemly nor more self-defeating than for this 

Court to make in terrorem pronouncements, to indulge in merely empty rhetoric, 

sounding a word of promise to the ear, sure to be disappointing to the hope.”31  

Indeed, Justice Frankfurter could well have been talking about the bonded labourers 

and the Supreme Court of India after Bandhua Mukti Morcha orders. 

Diversion of institutional resources 

Instead of playing the role that has been constitutionally assigned to it and 

utilizing its resources towards such role, the assumption of a non-traditional, activist 



JIARM VOLUME 1           ISSUE 6             (JULY 2013)       ISSN : 2320 – 5083 
 

72 
www.jiarm.com 

role by the Supreme Court has led to the diversion of its attention and resources. As in 

cases of “continuing mandamus”, where it has to exercise continuous monitoring and 

supervision over executive authorities, judicial activism strains the institutional 

resources of the Court. It also diverts the time, talent and energy of Judges into 

channels that they are neither required to navigate, nor equipped to, for lack of 

competence, skill or resources. 

Personality driven rather than institutionalized adjudication  

Judicial activism creates labels for Judges such as “pro-labour”, “anti-labour”, 

“pro-tenant”, “anti-tenant”, “progressive”, “conservative” and so on.32 This is so 

because the scope and the extent of judicial activism ultimately depends on the 

personal predilections of the individual Judge and his/her own conception of what 

“social justice” ought to be. In effect, the result becomes personality-oriented rather 

than oriented towards “justice according to law”, which is the duty of a Judge. 

Personality-driven adjudication provides avenues for “forum shopping” by lawyers 

and litigants. Instead of “justice according to law”, the courts would administer justice 

according to the propensities of the Judge, harking back to the days of justice at the 

Chancellor’s foot in England. 

CONCLUSION 

One of the positive aspects of judicial activism is the development of Public 

Interest Litigation. This has helped the common man to a great extent. As earlier the 

Supreme Court was an institution, which was considered to be only for the elite, the 

Judges were looked at as someone living in ivory towers. But, now any person can 

move the Court under PIL. With the plethora of cases that have reached Supreme 

Court in last few years, have given a reformist look to the court. However, this has 

certain negative points attached to it; the Judges just pass the order which they think 

will help the society at large. Indeed it’s a noble cause, but the researcher feels that 

the court should give the directions to the legislature and ask it to pass a law in this 

area. The reason being legislature is the elected body and it has the resources to 

implement the laws. Therefore, the judiciary should act as a mediator between the 

common public and the Parliament. 

There are areas where the courts initially showed its active nature, by striking 

down various amendments made by the Parliament as unconstitutional. This was an 
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important role that was assumed by the court, as there should be someone who has to 

monitor the working of the Parliament. As the working of the legislature is highly 

politicized and therefore certain decisions are influenced by personal interests. Thus, 

the role assumed by the court has helped to keep a check on this. However, applying 

the doctrine of separation of powers, the judiciary should not interfere with the 

working of the legislature, as then a question of integrity comes on the legislature. 

Looking at the example of education, where the Supreme Court has exercised 

self-restraint, one can see that the courts should not take the role of a law maker and 

started dealing with all the issues. It has to exercise restraint in certain cases 

especially the one related to economic issues. It should be left to the discretion of the 

legislature. However, the role that Supreme Court has played in the interpretation of 

Art.21, needs to be appreciated. Many basic human rights which were not looked at 

by the Constitution makers. However, in this case also the Supreme Court has crossed 

certain limits and made certain rights as the fundamental right, without even looking 

into the difficulties that might arise in implementing these rights. 

Thus, there are certain areas where the Supreme Court needs to practice restraint. 

However, this restraint should not make the court passive. As an active court is 

essential for the efficient working of the government 

Fortunately, the favour for judicial activism, which engulfed the courts during 

the third and fourth decades seems to be ebbing with the progressive realisation that it 

is preferable to tread the “highways” of justice instead of resorting to the “bye-lanes” 

of activism in the hope of expeditiously reaching the goal of justice. As I have pointed 

out, deviation from the well-trodden path frequently leads to wholly unjust outcomes. 

 In my view, it is preferable to do the judicial skinning quietly and 

unostentatiously and in accordance with positive law. 
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