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Abstract 

Environmental Impact Assessment (EIA) remains one of the most important 

principles forming the basis of a robust Enviro-Legal framework any domestic jurisdiction 

can adopt. However, for any EIA to become successful, it is essential for it to imbibe 

democratic values within it. The reason behind this is that environmental laws are meant to 

govern natural resources, which in real sense, are governed by the communities which reside 

in close proximity to them. The importance of consulting local populations prior to 

undertaking developmental activities does not require much explanation. The reason behind 

this is that local communities are the actual stakeholders of the natural resources, and any 

legal framework having a direct impact on their community life must be based on a free and 

fair consultation with them. In the present research an attempt will thus be made by the 

authors to trace the historical evolution of the concept of EIA and also analyse the contours of 

Public Consultation requirement under EIA. The focus of the research, however, remains 

upon the Indian legal context. 
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Introduction 

From Austin’s Analytical positivism to Roscoe Pound’s Social engineering, legal 

theory has witnessed drastic changes with changes in time. It is also true that these 

jurisprudential notions get reflected in the codified laws belonging to that particular frame of 

time in which they originated.  It is pertinent to note that Austin’s theory was propounded by 

fundamentally relying on the concept of State sovereignty, in furtherance of which public 

opinion and democratic values were disregarded entirely. However, with the changing 

dynamics of the political systems, scholars started questioning the despotic tendencies and 

omnipresence of the State and advocated for newer theories, which focused on treating laws 

not as stringent rules but negotiable principles that entail societal involvement as well. The 
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present research revolves around one such concept, placing heavy reliance upon public 

participation, i.e., Environmental Impact Assessment (EIA). The importance of consulting 

local populations prior to undertaking developmental activities does not require much 

explanation. The reason behind this is that local communities are the actual stakeholders of 

the natural resources, and any legal framework having a direct impact on their community 

life must be based on a free and fair consultation with them.  

 

Defining the term EIA: A herculean task 

The concept of EIA has been attempted to be summarized by various definitions. 

However, it will not be wrong to state that no definition is capable of giving a comprehensive 

explanation of the notions attached to this term. Even the legal texts which pavethe way for 

EIA in different countries are unable to provide a holistic definition of the same. For instance, 

the Indian approach is such that no single legislation provides a straightjacket description of 

the term EIA; instead, different laws indirectly point out its need and significance. To 

substantiate this point further, the examples of some other oft-quoted definitions prevailing in 

legal scholarship can be given, as follows: Firstly, “EIA consists in establishing quantitative 

values for selected parameters which indicate the quality of the environment before, during 

and after the action”.iSecondly, “EIA is an assessment of all relevant environmental and 

resulting social effects which would result from a project.”iiFinally, “EIA is an activity 

designed to identify and predict the impact on the bio-geo-physical environmental and on 

man’s health and well-being”.iiiAfter analyzing the above discussed definitions, EIA can be 

expounded as a process meant for investigating whether a new developmental project is 

environmentally appropriate for a given area or not. Before starting a new project, a project 

proponent needs to understand that the location, the biographical factors operating in the 

vicinity are in his favor or not. All this requires systematic planning pertaining to procedures 

involved in the EIA process, and the government has to take charge of the same. 

 

Public involvement as a part of EIA 

The process of EIA includes Public Consultation as one of the fundamental steps. 

First of all, the evaluation statement of the proponent of the developmental activity is 

submitted before the authorities for deciding whether to allow it to be undertaken or not. This 

statement is then presented to the public for their comments. Once the feedback from the 

public are received, the final decision is taken. The local population, about to face the adverse 
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impact of the developmental activities, should be able to express its resentment through polls, 

interviews, etc. The method of consultation is either chosen by the assessor himself or 

sometimes, the government lays down rules for this too. In this way, people are able to keep a 

watchful eye over the actions of the assessor and project proponent. Different countries adopt 

varied methods for gathering public information on this issue. For instance, In Indiaiv, the 

EIA notification of the year 1997 makes the process of consulting the local populations 

mandatory, and the respective State Pollution Control Boards have been mandated to act as 

the nodal agency for this purpose.  

 

Mapping EIA in the International Legal Regime  

At the international sphere, many global as well as regional organizations, have 

acknowledged the importance of EIA, as an operative device of decision-making. The 

Organization for Economic Cooperation and Development (OECD), in 1974 (and again in 

1979) issued commendations motivating its member states to start using EIA techniques in 

their host countries. Since it is an amalgamation of business community members across the 

globe, adoption of EIA as an integral part of undertaking commercial activities has been 

proving to be quite effective all this while. Further, the United Nations Environment 

Programme (UNEP) in 1980, keeping in mind the interests of the ‘Third World’ countries, 

laid down detailed guidelines for EIA for economic and commercial activities and also 

supported research pertaining to the same.vMoreover, in the year 1980 only, the World 

Conservation Strategy emphasized the need to bring about an equilibrium between 

conflicting interests of environment and development, which provided further stimulation to 

the EIA process. The next development on EIA happened in the year 1989,in the form of the 

World Bank Directive on Environmental Assessment. The same was later amended in the 

month of October 1991.  

The most prominent instruments on sustainable development i.e. the Brundtland Commission 

report and the Rio Conference of the year 1992, further, highlighted the importance of EIA as 

a useful and essential tool of contemporary policy makingvi. This was considered as the most 

decisive recognition of EIA. Since then, incorporation of EIA within domestic legal regimes 

has become widely accepted and it has been acknowledged as a tool capable of integrating 

‘ecological needs with the developmental greed’ of the business community. 

Any discussion on the prevailing international law on local consultation requirement under 

EIA, would remain incomplete if the Pulp Mill Case (Argentina vs. Uruguay) of the 
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International Court of Justice is not analyzed. In this case the ICJ interpreted the various 

international legal provisions on EIA and stated that the widespread compliance with these 

provisions is sufficient proof that EIA has attained the status of Customary International 

Law.vii It was, however, also stated by the court that none of the international instruments 

invoked by the parties on EIA create a legal obligation of consulting the affected population. 

It can, thus, be said that despite having laid down comprehensive statutory provisions on 

EIA, the international community has failed to make the process democratic and transparent 

by incorporating requirements mandating local level consultations. Need of the hour, 

therefore, is to adopt a bottom-up approach and deviating away from the arbitrary State- 

Centric nature of international law dealing with EIAs.  

 

Locating Public consultation in EIA on the Indian soil 

The EIA Notification of 1997 became the first in the country to talk about the concept 

of public involvement in the process of EIA. But, this was not taken seriously because of 

innumerable reasons which were quoted legal scholars, like feasibility and reliability issues. 

But, a significant change in the policy, which came nine years after the above-stated 

notification, changed the course of public consultation in India completely. An outstanding 

innovation brought about by EIA notification of 2006 is the concept of ‘Public Hearing,’ 

which was introduced to analyze public opinion pertaining to EIA. It is a well-known fact 

that some of the significant impacts after the implementation of a developmental project are 

displacement and the rehabilitation concerns which come attached to that. The same also has 

the capacity to have negative impacts on the cultural heritage of local people. It is, therefore, 

of utmost importance for the government to have a clear idea about the opinion of the people 

residing in the vicinity of the proposed project. Further, public hearings are also in 

consonance with the democratic principles enshrined in the Constitution of India, as per 

which common masses must also be given a fair representation in policymaking.  

The concept of public consultations, however, is not without shortcomings. Firstly, this 

process is highly time-consuming and involves a lot of complexity. Secondly, the people 

giving responses most of the have their personal interests at stake, and are rarely in favor of 

developmental activities, beneficial for the progress of the nation. The government has, 

however, incessantly tried to alter this system with the help of various amendments. Some of 

them have been categorically explained below:  
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1. Amendment of 2007- This amendment exempted some projects from the process of 

public hearingviii. They were (i) Small Scale Industrial Units (as defined in the Industrial 

Policy from time to time); (ii) widening and strengthening of highways, mining projects 

(major minerals) with lease area up to twenty-five hectares; and (iii) modernization of 

existing irrigation projects. Unfortunately, the amendment did not come attached with a 

clear explanation as to why these projects were dropped out from the requirement of 

public hearing.ix 

2. Amendment of 2011- This amendment brought about one more exclusion in addition to 

the already existing three exclusions, i.e., construction of roads in strategically important 

border areas. This was done in furtherance of national security interests. However, 

according to several studies,  a good number of constructions resulting into destruction of 

pristine natural environment have been done under the guise of this exception. Thus, it 

will not be wrong to state that giving undue exemption to construction projects can prove 

to be disastrous for the ecologically sensitive areas.x 

3. Amendment of 2013- This amendment added a time clause to the process of public 

hearings. It stated that public hearings must be completed within 60 days from the receipt 

of complete and adequate documents. This was a progressive step as earlier public 

hearings used to take ample time for completion. As a result, the entire EIA process used 

to get delayed, which was undoubtedly one of the major lacunas of the legal regime on 

EIA in India. 

4. Amendment of 2016- The requirement of public hearing was done away with for offshore 

exploration activities, beyond 10 kilometers from the nearest habituated village boundary 

and ecologically sensitive areas such as, mangroves, corals and coral reefs.xi 

 

Conclusion 

EIA remains one of the most important principles forming the basis of a robust 

Enviro-Legal framework any domestic jurisdiction can adopt. However, for any EIA to 

become successful, it is essential for it to imbibe democratic values within it. The reason 

behind this is that environmental laws are meant to govern natural resources, which in real 

sense, are governed by the communities which reside in close proximity to them. These 

communities often play a major role in the conservation of the said natural resources and also 

have their economic, social and religious activities entirely centered around them.  The EIA 

mechanism has certain pitfalls that need to be addressed on an urgent basis. The EIA law in 
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India still has a long way to go. This becomes true, especially in the light of recent reports 

pertaining to incidents of government corporations like Oil India Limited violating the public 

hearing requirement while expanding its drilling activities in the Baghjan region of Assam. 

Any discussion on EIA in the present day would also remain incomplete without commenting 

on the draft EIA notification introduced by the government in March 2020. A major criticism 

against this draft remains expansion of the scope of the exemptions available for public 

hearings. In conclusion, it can, thus, be said that it must not be forgotten that the most 

prominent environmental conservation movements, like the Chipko Andolan, Narmada 

Bachao Andolan, etc., have always begun from the side of local communities attempting to 

halt ecological degradation at any cost. Focus, therefore, should always remain on adopting a 

sustainability-oriented Enviro-legal policy balancing the two interests of conservation and 

development, instead of forcefully applying complex legal frameworks flowing from power 

centers at the top to the bottom, in an arbitrary and unfair manner. 
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