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Abstract 

The United Nations Convention on Contracts for the International Sale of Goods 

(CISG), sometimes referred to as the Vienna Convention, is a treaty intended to provide a 

uniform body of laws relating to the sale of goods between nations. In case of a contract 

governed by the CISG, a party may be absolved of his liability to perform the contract in case 

failure to perform the contract was due to the circumstances mentioned under Article 79 of 

the CISG. Article 79 which incorporates the principle of force majeure requires impossibility 

of performance as an excuse to absolve a party from his contractual obligations. Sometimes 

performance of the contract is not impossible but becomes onerous due to changed 

circumstances. In such circumstances the provisions of force majeure may not come to the 

rescue of a party and he may have to seek recourse to the hardship provisions specified under 

the UNIDROIT Principles of International Commercial Contracts.  This article discusses if 

the imposition of stringent restrictions during the Covid 19 pandemic, including lockdown of 

cities and regions which is likely to impact the performance of the contract can fall within 

Article 79 of the CISG. 
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Introduction 

Coronavirus disease 2019 (COVID 2019) is an infectious disease caused by a newly 

discovered coronavirus.i It was first detected in China’s Wuhan city in December, 2019. The 

World Health Organization’s (WHO) Director General, in his media briefing on COVID 19 

on 11th March, 2020ii, declared the disease as a pandemic. As per the bulletin of the WHO a 

pandemic is defined as under an epidemic occurring worldwide, or over a very wide area, 

crossing international boundaries and usually affecting a large number of people. 
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By this definition, pandemics can be said to occur annually in each of the temperate southern 

and northern hemispheres, given that seasonal epidemics cross international boundaries and 

affect a large number of people. However, seasonal epidemics are not considered pandemicsiii 

To prevent the COVID-19 pandemic, most countries have implemented 

unprecedentedly stringent restrictions, including lockdowns of cities and regions under which 

production activities, except for those essential to the survival of citizens, are shut down. 

These lockdowns have impacted the supply chain of manufacturers due to delay in 

procurement of material and hence production of goods. The obvious consequence of this is 

that performance under contract may be deferred, or even terminated.  

When circumstances change that is to say, the situation existing at the conclusion of 

the contract may subsequently have changed so completely that the parties, acting as 

reasonable persons, would not have made the contract, or would have made it differently, had 

they known what was going to happen two legal principles may come to the rescue of the 

parties, force majeure and hardship. International trade transactions imply a greater level of 

uncertainty because they are subject to political and economic influences in other countries. 

 

UNITED NATIONS CONVENTION ON THE CONTRACTS FOR 

INTERNATIONAL SALE OF GOODS 

International trade is very important for the growth and development of any economy. 

However, the laws governing sales can differ widely from one country to another. As such, 

there is often confusion as to which country’s law will govern the contract. This uncertainty 

is frequently the cause for conflict, and does not encourage or assist in facilitating 

international trade. The United Nations Convention on Contracts for the International Sale of 

Goods (CISG), sometimes referred to as the Vienna Convention, is a treaty intended to 

provide a uniform body of laws relating to the sale of goods between nations. The CISG aims 

to substantially reduce barriers to international sales by creating substantive rules to govern 

the respective rights and obligations of parties to an international sales contract. 

The need for the Convention has been explained in the preamble as under: 

Being of the opinion that the adoption of uniform rules which govern contracts for the 

international sale of goods and take into account the different social, economic and legal 

systems would contribute to the -removal of legal barriers in international trade and promote 

the development of international trade. 
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In pursuance of the above ideal, the United Nations Convention on Contracts for the 

International Sale of Goods (“CISG”) was instituted in 1980. It presents a contemporary 

uniform regime for the resolution of disputes involving international sales transactions. 

For signatory nations, the CISG governs contracts of the sale of commercial goods between 

parties whose places of business are in different nations.iv The CISG rules can govern 

international contracts even if one or both parties are from non-signatory nations.v Of course, 

parties can opt out via contractual provisionsvi. Further the CISG does not apply to services 

and does not apply to most personal, family or household goods.vii . There are other 

exclusions including sale by auctionviii ships and aircraftix etc. 

Any business contract is based on the fundamental principle of pacta sunt servanda 

which is the principle of the sanctity of the contract - the contract must be performed as 

agreed. This principle is not only based on natural justice and economic requirements but also 

legal certainty and stability. However, circumstances may change which fundamentally alter 

the equilibrium of the contract making it impossible or difficult for either party to perform his 

contractual obligation. At international level especially in relation to international trade, 

jurisdictions have devised concepts such as force majeure and hardship to deal with the issue 

of changed circumstances in their contractual situations. 

 

FORCE MAJEURE AND HARDSHIP: A CONCEPTUAL ANALYSIS 

The Black’s Law Dictionary defines the term force majeurex as under: 

In the law of insurance, superior or irresistible force. Such clause is common in 

construction contracts to protect the parties in the event that a part of the contract 

cannot be performed due to causes which are outside the control of the parties and 

could not be avoided by exercise of due care. An oil and gas lease clause that provides 

that the lessee will not be held to have breached the lease terms while the lessee is 

prevented by force majeure (literally, "superior force") from performing. Typically, 

such clauses specifically indicate problems beyond the reasonable control of the 

lessee that will excuse performance. 

 

The UNIDROIT Principles of International Commercial Contracts definesxi the term ‘Force 

majeure," thus: 

A party's non-performance is excused if that party proves that the non-performance 

was due to an impediment beyond its control, and that it could not reasonably be 



JOURNAL OF INTERNATIONAL ACADEMIC RESEARCH FOR MULTIDISCIPLINARY 
Impact Factor 6.157, ISSN: 2320-5083, Volume 9, Issue 3, April 2021 

 

9 
www.jiarm.com 

expected to have taken the impediment into account at the time of the conclusion of 

the contract or to have avoided or overcome the impediment or its consequences. 

Article 79(1) of the CISG reads thus: 

A party is not liable for failure to perform any of its obligations if he proves that the 

failure was due to an impediment beyond his control and that he could not reasonably 

be expected to have taken the impediment into account at the time of the conclusion 

of the contract or to have avoided or overcome it or its consequences. 

Paragraph (1) of Article 79 sets out the conditions under which a party is not liable for a 

failure to perform any of his obligations.  

Three elements must be proved by a non-performing party who seeks to establish that it is not 

liable for failure to perform: 

(a) The failure was due to an impediment beyond his control; 

(b) the impediment was reasonably unforeseeable at the time of the conclusion of the 

contract; and 

(c) the impediment was reasonably impossible to overcome. 

Each of the element is examined under: 

a. Impediment 

For an exemption to be granted, the non-performance of the contract must be due to 

an "impediment." The CISG does not define the term impediment. Whether circumstances 

amount to an impediment in terms of Article 79 CISG is determined based on the contractual 

allocation of risk, trade usages and the typical sphere of control of the party in breach.xii One 

decision has used language suggesting that an “impediment” must be such as force majeure, 

economic impossibility or excessive onerousness.xiii Yet another decision indicated that a 

prohibition on exports by the seller’s country constituted an “impediment” within the 

meaning of article 79 for a seller who failed to deliver the full quantity  of goods, although 

the tribunal denied the exemption  because the impediment was foreseeable when the contract 

was concluded.xiv 

Cases where the Court/tribunal have been satisfied that the impediment requirement is 

met include: refusal by state officials to permit importation of the goods  into the buyer’s 

country (found to exempt the buyer, who  had paid for the goods, from liability for damages 

for failure to take delivery)xv; the manufacture of defective goods  by the seller’s supplier 

(found to exempt the seller from  damages for delivery of non-conforming goods where there  
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was no evidence the seller acted in bad faith)xvi seller’s delivery of nonconforming goods 

(found to exempt the buyer from liability for interest for delay in paying the price.xvii 

In certain other cases, tribunals refused to find an exemption suggesting that there was not an 

impediment within the meaning of article 79 (1). Such examples include: a seller who 

claimed exemption for failing to deliver based on an emergency halt to production at the 

plant of the supplier who manufactured the goods;xviii a buyer who claimed exemption for 

refusing to pay for delivered goods because of negative market developments, problems with 

storing the goods, revaluation of the currency of payment, and decreased trade in the buyer’s 

industry.xix 

The language of Article 79(1) “...if he proves that the failure was due to an 

impediment beyond his control….” clearly indicate that the burden of proving the 

requirements for the exemption rests on the party claiming the exemption. 

b. Unforeseeability of the Impediment 

The requirement that the impediment must be reasonably unforeseeable is based on 

the idea that if the event were foreseeable, the defaulting party should be considered as 

having assumed the risk of its realization. A foreseeable event is determined from an 

objective third party’s point of view as to be relatively likely to happen. The required degree 

of unforeseeability is reached when said third person in the actual circumstances of the 

contract conclusion should not have foreseen the event.xx 

c. Impediment beyond party’s control 

Each party to a contract has a sphere of control. Within that sphere he is expected to 

perform his contractual obligations. Simply refusing to act to fulfill one’s obligation cannot 

be a ground for exemption. 

d. Unavoidability 

Last, but not least, Article 79(1) requires that the non-performing party demonstrate 

that he or she could not reasonably be expected to have 'avoided or overcome' the 

impediment or its consequences. Suppose, for example, that the seller's obligation is to 

deliver X, and that his obligation to deliver is not limited by contract to any particular 

supplier. If the seller is unable to procure X from his usual source will not exempt him from 

liability under Article 79(1), in that he can usually avoid breach by securing an alternative 

source. So far as a party’s financial inability to perform is concerned, it is not the kind of 

impediment that would exempt a party under Article 79 as a party who makes a promise to 

buy or sell goods must assume the risk of his financial ability.xxi 
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Force majeure can therefore be said to be a draconian principle requiring almost 

impossibility of performance to absolve the breaching party. However sometimes the contract 

is not impossible to perform but becomes excessively difficult to perform due to changed 

circumstances. In such a situation the provisions of Hardship may come to the rescue of the 

party who is unable to perform his contractual obligations. The UNCISG does not incorporate 

provisions on hardship. The provisions of hardship are found in the UNIDROIT principles of 

International Commercial Contracts 

 

HARDSHIP 

The International Institute for the Unification of Private Law (UNIDROIT) is an 

independent intergovernmental organization with its seat in the Villa Aldobrandini in Rome. 

Its purpose is to study needs and methods for modernizing, harmonizing and coordinating 

private and in particular commercial law as between States and groups of States and to 

formulate uniform law instruments, principles and rules to achieve those objectives.xxii 

UNIDROIT has worked extensively in the area of contract law and adopted a variety of 

instruments intended to offer harmonized and effective rules to respond to the evolving needs 

of modern transactions. The UNIDROIT Principles of International Commercial Contracts 

(UPICC) constitute a non-binding codification or “restatement” of the general part of 

international contract law, adapted to the special requirements of modern international 

commercial practice.xxiii 

The provisions relating to Hardship are contained in the chapter on Performance in 

the UNIDROIT Principles of International Commercial Contracts 2016. This is indicative 

that when there is hardship a party is expected to perform his contractual obligations subject 

to the provisions of hardship. 

The Principles mandate performance of the contractxxiv: 

Where the performance of a contract becomes more onerous for one of the parties, 

that party is nevertheless bound to perform its obligations subject to the following 

provisions on hardship.   

This provision enforces the binding nature of the contract as a general rule. Further the 

principle of binding character is not an absolute one 

It further definesxxv hardship as under: 
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There is hardship where the occurrence of events fundamentally alters the equilibrium 

of the contract either because the cost of a party’s performance has increased or 

because the value of the performance a party receives has diminished, and 

(a) The events occur or become known to the disadvantaged party after the conclusion 

of the contract; 

(b) The events could not reasonably have been taken into account by the 

disadvantaged party at the time of the conclusion of the contract;   

(c) The events are beyond the control of the disadvantaged party; and   

(d) The risk of the events was not assumed by the disadvantaged party.   

This Article defines hardship as a situation where the occurrence of events 

fundamentally alters the equilibrium of the contract, provided that those events meet the 

requirements which are laid down in subparagraphs (a) to (d).   

Further the commentsxxvi to Article 6.2.2 explain that whether an alteration is “fundamental” 

in a given case will of course depend upon the circumstances.   

The Principles further identify the effects of Hardshipxxvii: 

(1) In case of hardship the disadvantaged party is entitled to request renegotiations. 

The request shall be made without undue delay and shall indicate the grounds on 

which it is based.   

(2) The request for renegotiation does not in itself entitle the disadvantaged party to 

withhold performance.   

(3) Upon failure to reach agreement within a reasonable time either party may resort 

to the court.   

(4) If the court finds hardship it may, if reasonable,   

(a) Terminate the contract at a date and on terms to be fixed, or   

(b) Adapt the contract with a view to restoring its equilibrium.   

Paragraph 1 of this article entitles the disadvantaged party to request renegotiations. 

The parties may renegotiate the original terms of the contract with a view to restore the 

equilibrium of the contract. If the parties fail to reach agreement on the adaptation of the 

contract to the changed circumstances within a reasonable time, paragraph (3) of this Article 

authorizes either party to resort to the court. Such a situation may arise either because the 

non-disadvantaged party completely ignored the request for renegotiations or because the 

renegotiations, although conducted by both parties in good faith, did not have a positive 

outcome. 
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According to paragraph (4) of this Article a court which finds that a hardship situation exists 

may react in a number of different ways. A Court may decide to terminate the contract or it 

may adapt the contract with a view to restore its equilibrium. 

 

COVID 19: FORCE MAJURE UNDER CISG? 

1. Is the coronavirus an impediment? 

As the term impediment has not been defined in the CISG, in principle possible that 

the virus and the subsequent lockdowns imposed by different countries may constitute an 

impediment hindering the performance of a contractual obligation. However, as Coronavirus 

is a temporary impediment; therefore, the performance of the contractual obligations may 

only be postponed, not waived. 

2. Unforeseeable 

Whether the impediment, in this case, the coronavirus, was unforeseeable will depend 

on whether the contract has been signed before or after the virus was declared as a pandemic 

by the WHO. On the 30th of January 2020, the World Health Organization has announced 

that coronavirus constitutes a public health emergency of international concern. Therefore, 

it’s unlikely that the outbreak of coronavirus will be considered an “impediment” if the 

contract is signed after this date. 

In a matter before the China International Economic and Trade Arbitration 

Commission (CIETAC) decided on 5th March, 2020,xxviii the arbitral tribunal although held 

that the CISG is applicable to the contract refused to absolve the seller from his obligation by 

virtue of Article 79 of the CISG. The seller argued that during the duration of the contract, 

SARS took place in China which constitutes force majeure under Article 79 of the CISG. The 

tribunal concluded that SARS cannot be considered a force majeure in the present case as 

SARS happened before April 2003 in China whereas the contract was concluded on 20th 

June 2003. Hence when Seller entered into the contract, it should have known and considered 

the disease. Further according to the official announcement of the Chinese government on 

June 14, 2003, the SARS had been put under control. Thus, the Seller could not claim SARS 

as a force majeure according to Article 79 of CISG. 

3. Beyond Control 

To determine if this essential of Article 79 of CISG is met it shall be examined 

whether the outbreak directly caused the non-performance of the contractual obligation by a 

party to the contract.  In order for the causal link to be considered, it is required that the party 
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seeking to absolve himself shall not be at fault and shall have used measures to mitigate the 

effects of the impediment. 

4. Unavoidability 

Even if a pandemic like Covid-19 falls meets the three essentials mentioned above 

that, by itself, would not relieve a party from performance of contractual obligations. Article 

79 still imposes a duty on the breaching party to mitigate and/or explore alternate means of 

performance. 

For instance, in Tsakiroglou & Co. Ltd. v. Noblee Thorl GmbHxxixthe House of Lords 

held: 

Given that the customary route via the Suez Canal was closed …. the appellants were 

bound to ship the goods via a reasonable and practicable route, despite the fact that this 

would have cost more to them. 

Hence the force majeure clause could not be relied upon as the contract was not 

fundamentally altered, it had only become more onerous to perform. 

 

CONCLUSION 

It can be established that the current pandemic may constitute an impediment under 

Article 79. However, for the seller to seek exemption under Article 79, the seller has to prove 

that the non-performance is due to the pandemic and that it was beyond the control of the 

seller, and the seller could not have foreseen the impediment due to the outbreak. 

Furthermore, the seller also needs to prove that the pandemic occurred after the conclusion of 

the contract. It can therefore be said that whether non performance by a party may constitute 

force majeure has to be evaluated on a case to case basis. Also, there is a distinct possibility 

that the COVID 19 pandemic makes it excessively difficult for a party to perform his 

contractual obligations due economic difficulty. A party may therefore seek recourse to the 

Hardship provisions of the Principles and seek re - negotiations in order to restore the 

equilibrium of the contract. 
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